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Mitchell

(It is heéreby stipulated and

agreed by'and among counsel that sealing,

certification and filing of the within

deposition are hereby waived; that all

objections except as to the form of the

question are reserved until the time of

trial.

)

MICHAEL C. MITCHELL, having

been first dQuly sworn, was examined and

testified as follows:

( Whéreupon, a Notice of

Deposition was marked as Exhibit Number

1, for identification.)

( Whereupon, a subpoena was

marked as Exhibit Number 2, for

identification.)

( Whereupon, a letter dated

January 15, 1993, to Michael C. Mitchell

from Maria Polverini, was marked as

Exhibit Number 3, for identifidation.)

BY MR.
Q.
sir?
A.

RUVOLO:
Could you please state youf name,
Michael C. Mitchell.

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell

Q. | And your address?

(b6

Q. And a telephone number where you

can be reached?

Q. Juét for the record, Mr.
Mitcheil, I show you Exhibit Numher 1,
which is a notice to taﬁe déposition that

was served upon you; is ﬁhat correct?

A, Yes. |

Q. You brought these papers'wifh you
today? | |

. A. Yés, I did.

_Q. And Exhipit Number 2 is é

subpoena that was served upon you at the

same time?

A. Yes.

Q. And three is a cover letter?
A. Yes.

Q. In the Notice of Deposition and

the Subpoena'you were.requested to bring’
along with you any documents that you had
in youf possession relative to your time

KAPLAN, VARALLO; LEAMAN & WOLFE
(215). 922-7112
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Mitchell
at work with Conrail and the.railroad.

Did you bring any documents with you,

sir?
A. I did not.
Q. Is that because you have none in

your possession?
A. That's correct.
Q. Okay. You were also advised in

the cover letter that since you are not

‘party to this action, you were entitled

to bring an attorney of your own choice
with you to represent you just in case;
is that correct, sir?

A. That is correct.

Q. And you did not desire to bring

an attorney wiih you?

A. I did not.

Q. Okay. Prior to coming here today

and subsequent to receiving the notice,

have you discussed this matter with
anybody as far as yodr testimony to&ay
would be'concerned?.

A, I received a call from Mr.
Ermilio of the firm of Bingham,'Daﬁa-and

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell
Gould advising me that I would be called,
and as fér as diséussing the casé; no.

Q. Did you discuss this case with

any other people, former employees or

'cb-workers at Conrail or anything? 

A. No, sir.

Q. ‘Okay. Would you tell us a little

bit about yourself, what do you do these

days?
A. These days I don't do -- as it
relates to work, not very much. I retired

froﬁ Conrail in March of 1990,'and I anm

ehjdying:my retirement.

Q. . Good, for you.

Can you give us a little bit
about your eduéational backg;bund?
.A. ' I Am_a high Qchool_gréduate with
additional courses in saféty'that I was
invoived in through my career as a'safety
officer at Confaii. h

Q. When did you start with the

‘"railroad?

A. 1953.

Q. And at that time that was New

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112 .
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Mitchell
York Central Railroad?
A. f Thatjwas_Pennsylvahié Railroad.
Q. | Pennsylyania Railroad. And'wﬁeré
were you located at that-point?
A. in Camden; New Jersey.
Q. | And whaﬁ function or.what
position did you start?
A. | I hired'-- dp you want a
backgrbund or -- |
Q. Please, if you would.
A, I hirgd in the tranSpdrtation
department of the Pennsyl?ania Railfo&d
back on March isth,-1953, as a train man,
worked épproximately two yeafs, and was

promoted to conductor. This was in

freight service.

. Q. .Okay.

A. I continued to work as a train
man conductor until 1958 when I served

two years in the U.S. Army. I returned to

duty in early 19 -- in 1960, and worked

approximately eight yéars as a train man

conductor, and after that time was

involved with what was called at that

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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‘Mitchell
time the eastern region training center,

which was a training center for new hire

‘train men and firemen. And that was on

'the Penn Central at that time.

Q. This was in " 687
A. ~That's éorrect. And I worked at
that job on and off until 1973, at which

time I was promoted into the managément_

ranks as a superintendent of safety for

thé eastern region{_I worked one Year at
that position and was promoted to general
superintendent safety for the Penn
Centfal systen. Four.years later after
the transition into Conrail, in 1978,
September'30th, I believe, I ﬁas prombted
tb director of safety fér'Cohsolidated_

Rail, worked that position'until my

retirement date.

Q. | And that was in late ~90?

A.” It was March 1st, 1990.
- Q.. Okay. Going back.to the period

"60-'68 when you were train man and

conductor, where was that ioqated?

A. Right in the Camden area.

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112 o
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Mitchell
Q} i In_the.Cahdeﬁ area. And " 68 to
73, the training ceﬁter? |
A. .  | The training center was. located

at 30th Street sStation.

Q. Okay. So, you have been more or

less located in fhe Philadelphia area

pretty much yoﬁf entire_cereer?

A. fhat's correcﬁ,l |

Q. Okay. You haven't.been stationed
out in Elkhart,'indiaha? |
A. No,eI have not. is‘the question
have I been stationed there, is that what

you asked me?

Q. Yes. I presume you have been out

there en business.

A. Yes, I have.

Q. | In 73 as sdperintendent of
safety for the eastern region; what was
your responsibilities?. |

A. _it_Was to insure that all safety
programs and policies were implemented
and adhered to by the employees end.
management team of the eastern region.

Q. Did you develop policies yourself

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell
or haVe a hand in 1t?:

A. At that time, no. I might have

-had a hand formulating rules or

practices, yes. I --

Q..' And what would the safety

policies entail; I mean, is it just for

the conductors and engineers and the

train people, or was it more than that?

A. ' It was for the -- for all, we

will,call them, for the sake of argument,
blue dollar workers or union employees,
for the ﬁost part.

Q. .Did.any of the safety policies
have to do with wh;t we knew then as
hazardous materials, you had to handle
them or recognize thém, or otherwise -f.
A;  _ The -- qértainly the safety

policy would have something to say about

we will call it hazardous materials or

c?ustic chemicals and how to handie then,
okay, if, in fact, you were working with
them, and we did haQe-those. |

As far as édiicy for the
transportaﬁion and:handling of hgzardous

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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‘Mitchell

- materials, at the time that we are

talking about, that was handled'by\a

separate department.

Q. And what department would that
be?
A. That would have been -- I am not

sure'what it was called, but I know it
was under the_umbrellé_of the operating
rules depérfment. That was not a paft of
safety aﬁ that time. | | |

Q. | i see. Do you kno& who was in
charge of that department?

A. .The feIloQ is deceased, Jack
ﬁathvon, R-A~T-H-V-0-N, was his name. I
may be wrong on that. We are goiﬁg back
quite a ways here. ﬁhen I got into
management, Jack Rathvon ran. the
operating rules section.

Q.. ' Okay. And the operating rﬁles
section Qésfresponsible,for aséuring the
policy a# to the handling and
transportation 6fjhézardous --

A; .Yes. At that time. |

Q. = At that time?

_KAPLAN; VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell
A. - Yes..
oA . '
Q. Subsequent to that, who took
‘over? | |
A. _._ Well, eventually -- and I can't

give'yot the date -- the hazardous
materials Section was.mqved'from
oéerating rules department and made a
ba:t of the safety department. |

Q. ~ What did you ﬁetsénaily have to

do with that aspect of the poliéy?

A. When?
Q. . say, in " 74 or up until °78.
A. Up until "~ 78?2 Not much. I was

in . -- my major focus at:that.time was
employeé safety. And I réporﬁéd ﬁo a
director of safety, and at ﬁhat time the
mandger of.hazardous material réported to
him, also. |

Q. Okay. Do you know who the

‘director of safety was at the timé?

A. Yes, I do.
Q. - Would you give us_his name?
A, W. -- I am thinking his middle

initial was L, Hedderman,

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell |

H-E-D-D-E-R-M-A-N.

-_Q.' And who was the head or who was

in charge of hazardous materials

fdnction?

A. A f§110w by the name of Jess
Dehl, D-E-H-L.

Q. : ~ And were they both located in
philadelpnia?'

A. Yes.

Q. And.this is before the tékéover
or'the reorganization under Conrail?

A. Yes.

Q. Oor about the same time?

A. About -- a little -- about and at
the same time, I would say. o

Q. And thén.after the takeover'or 
the reorganiiation fo Conrail, did they"
conﬁinue in those‘positions?

A. Yes, they did.

Q;i ~ Do you knqw whether they are
still there or working for --‘

A. " They are not working. They are
both retifed;

Q. And in 78 you became the

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell

director of safety?

.A;_. Correct.

Q. Again.out of Philadelphia?

'A{ _ . Correct. |

Q. And.that:was.tb handle the whole

entire eastern region?

A. That was to handle the --

Q. . The entire'system?‘ B

A. | The entire system.

Q. And basically cquid you tell us

what your functions were?

A. Well;-on a larger scale, similar

_td what I described on the'eastern

- region. I was responsible for all

émployee safety and at that time also
passenger‘safety, because Qe had the
péssenger operations, wﬁs prior to

Amtrak. So, when I took over, I'had'thaf.
Also,.i was responsible for the handling

and transportation of hazardous

materials, and in addition to that

reporting requirements'td the department
-- federal and state reporting

réquirements, accident reporting.

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell

Q. - When'YOu séy’You are-resbonsible

for these functions, what did that
entail; was that more in the way of
issuing recommendations or notices or

bulletins or something of that nature to

_the'Conrail péople,-or was it a hands-on

kind of a thing where you would go out

and give lectures or --

A. Are we talking about safety or

haz/mat of what?

Q. Safety.

A. Safety would be creating rules,

‘policies, procedures for the most part,

and>going out, not so much to the
employee -- although during}ouf field
trips or during my field trips and'my
staff members' field trips, we would
contact employees, you know, on.the.jobﬂ'
and speak with them, and conduct seminar,
aafety seminars, fér management, was
certainly part of our responsib}lities.
Q. ‘ .Did you also conduct séminars for
hazardous materials?

A. Yés, we -- well, yes. To answer

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell
your qqestion.
Q. # What did thaf type -- what type
of seminars;-what‘typé_of-coques;were --
A, Well, it was to familiarize and
keep currenﬁ;bﬁt field forces as far as
thg regulatidns were conéerhed, and what
was required as far as reporting.

Q. _ Okéy. Did you have any connection

with the shippers or the rail car owners

that used the system such as the owners
~-- manufacturers of tank cars or the
owners of tank ca:é?-

A. I didn't. I did not personally

that much, although I met shippers, but I

had a fellow'working for me that handled

.all that, the manager of hazardous

material. And the answer to your question
is yes, but I didn't do it myself. It was
done by my manager{

Q. - So, there was an interface with

the --
A. Manufacturers.
Q. -- manufacturers of --

A. ‘Shippers, yes.

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell

~ Shippers ard et cetera?

Yes. And as a matter of

information, that has grown immensely,

'you

Q.

know, in the last few years.

Since you were in the safety _

‘'department at the time, when did the big

change as far as -- if there was a big

change -- as far as awareness of

hazardous materials take-placé; 'was it

as strong under your years at Penn

Central; was there a time when it became

more concentrated?

A.

‘No. It was certainly -- certainly

wasn't as strong. Or -- no, in my time

with Penn Central. I don't want to give

you
the
the
and

you

puﬁ

a year, but most likely as soon as
EPA showed up'and started to focus on
environment, and it seemed like =--

I don't know what date that was or,

'know, what year that organization was

together, but it seemed like, I would

say, in the 1ast ten years it's really

been very Strohg focus on hazardous

material.

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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- Mitchell

Q. ~ How would you become aware of
these hazardous materials; I mean, were

théfe regulations handgd'out_by the EPA
or other environmental agencies of -

.A. By the Debﬁrtmeht of
Transportatibn formuiated.the.regﬁlations

fot transporting and handling of

"hazardous materials.

Q. So, most the regulations came
through the DOT?

A. Yes. Aé far as tranéportation and

'handling.

Q. As far as traﬁsportatioﬁ'and
handling?
Af '  Yes.
Q. Okay. Let's concentrate during
the period, say,-from_‘73 when you became
superintendent of safety for the eastérn
region uﬁtil"78 when you became director
of safetj;

) _

"Were you'aware of any incidents
that occurred in thelElkhart yard
involving hazardous materials, spills or
accidents or incidents? |

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112 |
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Mitchell

A. I would not have been"invdlvedrin_

anything, because that wasn't my area of

responsibility. Did I hear of it? I

don't remember that I heard of it, heard
of any accidents out there unless théy.-

were, you_know; catastrophic, I probébly

would have heard. If it was just a spiil

"or release of matefial, I doubt it.

Q. " You doubt it. But if there were a
major accident or incident, it would_come
through you one way or another; would

there be-réports'filed with your office?

A. Not for Elkhart.
Q. Not for Elkhart?
A. No. At the time that you are

speaking of, in that time frame, I
believe there were -- and I don't really
remember, want to give you a guess --

about éeven-regions, the eastern region

being one. Elkhart was'contaihed in what

was called at that time the southern
region. That doesn't héld true today; I
don't believe. I don't know.how ~- their
strhctﬁre keeps changing, seems like

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell
every couple.years; So, I would be =-- in
other‘words,_my purview was the eaéterh
région, anythiné thét transpired there

that I was responsible for, certainly I

lwould be into. But on the southern

region, nothing at all.

Q. _ And_who_would you report to at
that time? | |

A. I reported as the eastern region
superintendent_qf safety>to,a fellow |
named Bob, Rdbérg Ybung, who was -- I
don't know what his title was, it was
either assiétant directof or generai
superintendent or ménager~—4-no, I think
it-wasia ménager of Safety, I belieVe}
Q. . And would he.jﬁst éoyer that
reQion;,or wou1d hé cover_other_reéions?
A. No, he -- all the regional
people, the regional superintendents,
reported to Bob Young at that time.

Q. So, if anything happened out at
Elkhart, he would héar'aboﬁt it?

A. ~  Sure. .. | |

Q. - 0kay..That's where I was gbing._

KAPLAN, VARALLO, LEAMAN & WOLF
- (215) 922-7112 |
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Mitchell | |
"And then from ‘78,'£he
beginning.of “78, did_there come a time.
that you got involved with the Elkhart
system or the happeniﬁgs that occurred at

the Elkhart?

A, Yes.
Q, And --
A. : - Not just Elkhart, obviously, but

system-wide.

Q. System-wide?
A. ' Yes.
Q, - So, now, the_reports started

. coming through YOu as well from

throughout_the'sy§tem?
A. They came into our office,
correct.

Q. : Right,-And they would be repofts

''regarding accidents or safety violatiohs

or what? You tell me.

‘A. | We would receive accident reports

on anything that met the DOT criteria,
which included employee injuries, if it
met a certain criterion, grade croséing

accidents --

kAPLAN,'VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell
Q. i_ORay;
A, -- on the safety éide,
trespasser, that sort of ﬁhing, and then

we also received our hazardous material

‘spill reports'or'accident reports.

Q. Okay. And they céme to your
office --
A. _" That's correct.
Q. -- from throughout the country,.
from throughoﬁt the system? .
A;. ' Yes. ' |
Q. | ~ Prior to February, or the
beginningiof'1981, so we are talking
about the éeriod of 78 through 81, do
you recall receivinq any,reports about
any majdr hazardous material incidenﬁs
that occurred out at Elkhart?.
A. Counseior, I can't remember that
far back.
Q. . Okay..

(.Whereupon, a hézardous
materials incident report dated February
3, 1981, was marked as ﬁxhibit Number 4,

for identification.)

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112



10

11

12
13
14

15

16

17

18

19

20

21

22

23

24

25

Page 23
Mitchell
BY MR. RUVOLO:
Q. " Mr. Mitchell, I show you
Plaintiff's Exhibit.Numbef 4 for

identification and ask if you can tell us

what that is.
“A. " I believe this was the form we

sent to the Department of Transportation

on a hazardous material incident.
Q. Okay. And I refer you to page =--
the second page, which is marked C013492

at the botton right-hand corner, and I

know it's blurred, but does your name

&ppeaf as director of safety, and_is.that
yodr signature to the right?

A, | My name does appear as director
of safety. That's a stamp of my
éignature, counseloi. -

Q. : Is thét the normal procedure, you

'would stamp it?

A. Yep.

Q. _ And this is a report that's dated

-February 11th, 198172

A. Yes-

Q. ' And it concerns an incident that

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112 - "
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Mitchell -

occurred on Februarfy 3rd, 1981, at

Elkhart?.

A. ' Yesl
Q. _ And the'first two pages, at

.least,'is a Department of Transpdrtation

fb:m;' is that correct?

A. Yes.

Q. ' For the reporting of hazardous
matérials? |

A. Yes.

Q. '~ okay. And this involved a spill

at Elkhart?

-A. A leak..

Q. A leak of Xylene?

A. That's what it.-- yés;

Q. I fefe; you to ifem E.

A; Yes. |

Q. | Now, this-feﬁort that you signed

or had stamped with your name on it has
various attachments to it, on the third
page, 13493 also bears yodr signature or
a stamp of your signaturé} is thati
correct?

A. That's correct.

'KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell
Q. ;_This'is a feport that-you would

file with the Department of

Transportation?

A. Yes.

Q. - Okay. The attachments, are they .

reports that you received in your office?

A. ._These are -- I am.juét starting
to look-through them right now.'It-lopks
like notes that -- I don't kﬁow who would
have takén that note, bﬁt it certainly
looks -- this looks like it came from our
séfety department.files because of these.
flash repoftéilthis_is_a pblicé_réport,
the éecond -- I don't know who this
handwritten notes -- I don't know‘whose

notes they are.

Q. : That's page 134947

A. o I.am sorry, 13494.

Q. | Okay. |

A. Although, they do look, as I

recall them, that might be Jim Harding's
penmanship. The next;pége 13495 is a
police report that we get -- would

receive a copy of. We are hooked up’-¥

KAPLAN, VARALLO, LEAMAN & WOLFE
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Hitchell_

safety department is hooked up with the

police so that we receive 'any reports

that they would generate.
Q. ~ Okay. When you talk ébout safety
department, you are talking‘about your

safety department or the one in Elkhart?

A, Yes.

Q. . Your safety department?'
A. - . My safety department.
Q. So, your office would get the

'report from the police department?-

A. Yes.
Q. Okay.
A. . And I am looking now at a page

here 13496, that looks like a routing of
the car, the -- the car comes on line,
the car -- the car's activity when it's

on Conrail.

Q. . Whére it came from, what it's

carrying and where it's going?

/

Ac ! Yes. Yes.
Q. : Next page?
A, ' Thét's'movement information on

the car.-That's'13497. And I am now

KAPZAN, VARALLO, LEAMAN & WOLFE
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Mitchell

looking at 13498, which is a CT 65, and

this is a Conrail fdrm';hat!s used in the
field to gather the information that's
supplied to DOT.

Q. So, whoever went out, out at

'Elkhart} would hake a report-bf what they 

found as far as the incident is

concerned; is that --

A. -Co:rect.
Q. Is that what this report is?
A. Well, I am'not sure of thé

mechanics, whether it would be a
supervisor or somedone on scene reporting

into the movement desk.

Q. ‘Okay.
A, 'Okéy?'
Q. And generally, would it be the

supervisor's responsibility to fill out

this kind of a report, or would it be --

A. _' It would usually be the

resﬁonsibility as superintendent of that
pérticuiar division to insurg that we §ot.
the correct information in a timely
fashion. |

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell

'Q. There is no signature on this and

you don't know --

A. No, there is not.

Q. - who réported it?

A. ﬁo, there is not.

Q. | 13500, is that a standard form

that's issued in regard to --
A. .  That is something that we have in

our computer -- or our system where ydu_

'can go in by commodity code or yoﬁ can

access the chemical, you know, any.

chemical that we ship is in there so that

we can access it so that we can -- if in

fact something does happen, we have a"

'spill or a leak, how we aré to handle

.this'chemical.

Q. Okay. That would be how to

protect.the employees --

A. And the environment.

Q. == and the environment?

A. - Yes. |

Q. | And that's pfetfy much of:a 

standard form in the Senseithat wherever

this'particulér_chemical is involved,

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell
this wguld éo 6ut and thié report would
be on'éhe computer 3yéteﬁ and.fhey could
bring it up and say, "okay, it's
Xylene," or whétever it was --

A. No.

Q. . "This is how we handle it"?
A. Counsel, let me ask you a

guestion? _Afe we still in that time
frame that you mentioned?

Q. Well, we are talking more about

this particular time, which would be

Feb:uary.3rd, 817

A. _ No, théﬁ's'correcﬁ. Ygs. 

Q.. When did these start going'into
existence? | |

A. - I thought that's what you were
goiné to ask me.

Q.. Now that you asked me.

A. : I don't récall..I ddn't recall.
couldn(t.giVe_you a date.

Q. Okay. But it had to be prior to

~at least February 3rd, 19817?

A. Yes.

Q. The next page is --

KAPLAN,.VARALLO, LEAMAN & WOLFE
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_Mitchéll_
A. | I:don't have any idéa what fhis.
-- I m;an, I don't know what 63 shoes
means, and eight, looks like keys; zojPT;
15 B -- I don't have any idea what this
-- what Eihibit 13501 refers to. |
Q. Okay. 502.
A. That's; again, movement
information.
Q. | Now, would this occur after the
incident, or w§u1d-this still be part of
the origihal movement?
A.. . I don't know that. No, this -- I
don't know that, You would“have to look
back here to -- the incident happened
February 3rd,.this has got a date on it.
Let's seé; I ddn't know. I would be
guessing. i don'ﬁ -- wait a minute. I
wouldn't f".I dan't know the answer to

that question.

Q. And the 5037
A. Question?
Q. Is it a report to you or did YOu

receive the copy of --

A. I recei?ed a copy of this.

" KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell
Q. | ~ Who would Mr. F. L -- I don't

know if it's a Mr. -- Manganaro be?

AL ‘Manganaro was the manager of

environmental control at that time.

Q. And that's in Philadelphia?
A. Correct.
Q. And would his responsibility

include the hazardous materials
suﬁéfviSion or involvement or what?

A.. He and the enVironmentgl group,
which was I thiﬁk.consisted of tﬁree or
four people at that timé; worked more:
with my manager of hazardous_material
than with.me.'You know, we ‘were
responsible for, again, transpértation
and handling 6f”the haiardous commodity,
and if it was. spilled or leaked, then Mr.

Manganaro's group was in charge of or

responsible for, you know, cleanup.

.Q. Just so I can follow it, the

feport is from E.B. Ericksqn who was a
master mechanic --

A. | 'Correqt,

Q. . -- to Mr. Manganaro Qith copies

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell

to yourself and Mr. J. M. Dragovic; .what

was thé 1ihe.or the,éonnectioh'between
the four? | |

A. ' Well, we had a leaking car that'
we had td repdrt to.the government, and I.
guess they just_copied me to let me know
that the eﬁvironmental process =-- if |

that's, whaf, in fact, this -- that's not

'similar to the other report?

Q. It's a little diffefent.

A, 'Is this report more
comprehensive? I think it is, isn't.
it? I bet it doesn't look -- it's

well-done. It appears that ﬁhis report,
which is April the 8th, is a much more -

although it's on the same form} is it

not? _ h
Q. . Yes.
A. -=- is a much more_comprehensive

-- although I can't read it very well.
Because it gets into the details.'But I
can see here, but it's very difficult. I

can't read it. Whereas the first report,

+ 13498, has no details.

KAPLAN, VARALLO, LEAMAN & WOLFE
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Q. What I am trying to understand is

the process or the procedure that was

-followed.

A. In this feport?
Q. .And.why”the various people here,
Manganaro, Mitéheli, yourself and
Dragovic were notified; what'wasvthe
relation?

I know you had to do a report
for the department of --
A. And we were under a time frame,
as'i-recall, 15 days at that time. Now, 1 
understanad -- as I.:ecall, that was
ch&nged..They g;vé us more time to
feport. But we were under a 15 day
restriction as far as getting this
inférmafibn into the Departmehﬁ-of
Transportation, as I recall. And so that

we would have to get as much as we could

and get that report in.

Now, I can only --.I hate té
use this.-- nd,_I won't use it -- assume .
thaf this was a follow-up re§drt_with
additionai informatibn, because_we

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitcheli

~already submitted, I am sure, or did
we?

Q. Yes, your report went in on --

well, it was dated February 11th.

| "Who prepared this'report that's
shown on the first two pages 491 and 492,
was that your office?
A. My office, correct.
Q. And thét wa# based upon the

information that yoﬁ received through the

~attachments to'this'report, the reports

from the master mechanic, et cetera?

A. Yes.

Q. : Okay. And this report in total --

I know this Exhibit 4 in total is what

.was sent to -- except for the part that

came in lettér.in April -- is what was
sent to the_Department df'Transportation?

A. I believe the transportation --

‘or the Department of Transportation

received -- I don't know that they

received a whdle-report. I would think
that they received the first three pages,

first two pages being a report and the

_KAPLAN,.VARALLO, LEAMAN & WOLFE
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Mitchell |
third page, ﬁhich is 13493, being ﬁy
céver iettef dated February 11th.
Q. "~ Okay. So that they only got the
first.three.pages:_ is thét geﬁerally the
procedure?. . | |
A. ' I believe it is, yes. I dcnit
think wé woﬁld have any suppo;ting
documenfs, although we keep.th;m'on file.
Q. | okay;.I see. Okay: Let me have |
this marked Exhibit Number 5, please.

( Whereupon, a hazardous

materials incident report dated July 6,

1981, was marked as Exhibit Number 5, for
identification.)

BY Mﬁ. RUVOLO:

Q;.- Mr. Mitchell, I show you Exhibit
Number 5, fof idéntification and ask if
you can idéntify that for us?

A. First page is -- shows a report
to the Departﬁeﬁt'of Traﬁsportation abéut
hazardous material leak.

Q. _ Th&t?s page 13506.

And what was the material that

was involved?

KAPLAN, VARALLO, LEAMAN &.WOLFE_
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_ Mitchell

A, . Sulfuric acid.
Q. And the amount was approximately

50 gallons; is that'correct, and --

a. "Estimated at So_gailons,-Yes.

Q.. And this was another spill?

A. That's correct.

Q. : And on-page two, which is 13507,

refers to a défective pipe nipple and ﬁwé
employees were treated and released; is
that correct? )

A. That's -- yes, that's what the
réport reflééts._ |

Q. The incident happened on July éth

of 81, and your report is dated July

27th of °"81; is that correct?
A, Yes. |
Q. _ 'There is no cover letter on this

one, but there are reports attached; is
that.cor:ect, referring to pages 13508

through 510, and then a seéarate'reporﬁ
511 and 12. |

A. I am sorry, what was the question

‘again, counsel?

Q. The reports that wefe'inVOlved

KAPLAN, VARALLO, LEAMAN & WOLFE
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Hitchell |
thaf you rebeived are_shown oh péges
13508.£hrough'10, and theh.anofher repért
on page number 511 and 12; is that

correct?

A, .~ Yes. I am not -- I don't recall

--"of_coursef I didn't see everything, -

every piece of paper that went through my}

office. But I don't remember seeing a car

.failure':eport, but I have to assumé that

we received thoée_if, in fact, a car did
fail. o |

Q. - Now, what distinguiéhes a carn
failure report from, say, the previous
oﬁe which is merely the acgident report;
i mean, what wquid be reqﬁired if there

were a car failuré report?

a. Required by whom?

Q. As far as the car»itself is
concerned; would it then be pulled'off
and repaired,'or have to be repaired or
A.. 'Yes;ﬁYés. If wouldn't be =-- the
shipment would stop and we would hﬁve.fo
have it repéiréd( |

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell

Q. Would the shipper or the

- consignee be notified?

A. I guess it Qould_be based on the
chemiéal. .If,_in fact, it wasn't that |
dangerous a chemical,.we-would probably
:epdir it ourselves, if we could. And I
know we have done that on various
shipments. But, of course, if it got a
little sticky, we would certainly get the
shipper in. And we have done that many
times, also.

Q.. Can we tell from this'repért
whether the shipper was brought in?

A. I would have to read it. I am
goiﬁg to guess based on what the defect

was that we may have handled this

ourselves, and that was ~-- dome cover was

loose, I believe. I cannot tell from this

car failure report. I would just be

guessing at whether we fixed it or the

"shipper fixed it.

Q. Okay. 513, 14, the movement

information in there,-is,that'correctl or

is that --

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell

A. . Movement and chemical.

Q. Movement and chemical?

A. : fes. | | |

Q. 515 is wﬁat.to do with the

'sulfuric acid, how to handle it, how to

treat it?

A. " Yes.

Q. 16 and 17 is a copy; 18 is a ¢opy
of previous.réports, as well és 19, 20,
21,522.and 23: they are.repeat copies:§f
duplicates. §4; again, is a report from
thé tgfmindl and general foreman, aﬁd
Similar repofts that were prévioﬁsly
tesﬁified tq.which I assume that he
rébeivéd when making out his report; is
that cOrfeét?

Would that be fair?

A. I am sorry?

Q. - I assume that thgsé reports that
are attached to Mr. Beggs' report, the
terminal general foreman,.are-copieé,-
since.they are copies of what previously 
was given by Mr. Hﬁpp: ‘in other words,
Beggs got these reports éhq then filied 

 KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell
Qut hig feports baséd_upon them?
A. I would say yes.
Q.'. And they came to.you?
" MR. CUNNINGHAM: Biggs,
B-I-G-G-S; right? "

MR. ERMILIO: I think it's

' B-E-G-G-S.

MR. RUVOLO: I think it's an E.

MR. CUNNINGHAM: Looks like

13531 at the bottom, B-I-G-G-S; somebody

got it.

N .

MR. ERMILIO: Are you asking Mr.

Mitchell to speculate what Mr. Biggs did

and what Mr. Hupp did with the
documents? I don't --

MR.:RUVOLO: No. I am just
aéking if thgse.are fhe documents_that
ultimately'ar:ived in hié office:an§ in
his shop before he prepared this report
to the Department of Transportation or in
connection &ith the report to the
Department bf'Traﬁsportation..

"THE WITNESS: No._Ydu know,
that;s a good question in this regard. I 

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell

don't see any -- here, we are. We
received this -- we sent in the report on

this incident July 27th, 1981. We

received this report, this follow-up

"report, on August 20th. I am feférring to

13524, August the 20th, 1981. So, this
was way after we had submitted our

initial report to the DOT. You notice it

~has =-- on Exhibit 13524, we have a safety
date stamp showing August 20th, 1981,

‘received.

BY MR. RUVOLO:

Q. The ihitial report, though --
which i1s page 13508, was received by your
department on July 13th; is thét
correct? |

A. That's correct.

Q. - And that was the one that was

filled out by J. F. Hupp, the wreck

master?

A. Right.

Q.. ~ on July 6th?

A. Uh-huh..Yesh

Q. Then'fou subsequently'on August_‘

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell

20th received a similar repbrt,'typed

"report, from Mr. H. E. Biggs, who was the

terminal genera; foreman, that is dated
Juiy 7th; correct?

A. Cérrect.

Q. ‘It would appear that Mr. Biggs'
report, looking at page 13525; had more
to do or something to do_with the

injuries to the workers:; is that

correct?

A. it wohld -- it shows that Mr. --
the first'repoft 13508; doesn't show &hy
employee injuries. |
Q. Okay{

A, The report in Exhibit 13524 shows
-- o:.13525; shows that a car -- two car
men, IlquSS while inspecting train, or
foreman and a car man, had mist blown in

their eyes. wa, that wouldn't show on

‘the wreck master's report, most likely.

All he's going to put down is what he was

involved with, and that was getting this
-=- the inéident'straightened away.
Q. Okay.

KAPLAN, VARALLO, LEAMAN & WOLFE
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. Mitchell

( Whereupon, a hazardous

materials incident report, dated

Septémber 6, 1981, was marked as Exhibit

Number 6, for-identificatibn.)

BY MR. RUVOLO:

Q. _MrQ Mitchell, I show you Exhibit

6, for identificationy ahd ask yqu-if yoh

can identify that for us?

A. : It's also a report to the

Department of Transportation about a
hazardous material incident.
Q. | Okay. And that one took place on

September 6th, 19817

a. As the report shows, yes.

Q. 'And the hazardous material was

ethylene glycol?

A. Yes.

Q. | ‘And ﬁonométhyl?

A. Right.

Q. - -And it involved & car leak?

A. . Ye#. | |

Q. Pages 13532 énd 534 are the same

except one is typed and one isn't; is

that correct, the same with 5357?

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell

A.  Yes.

Q; - Who would have -=- 1f you know --

whose responsibility would it have been

" to f£fill out the one that wasn't typed,

534 and 535?

A. . Well, the -- I anm not sure.

Q. | But the first two and the second

two pages ﬁhere Are basically the.same
information.

A. Basiéally; yes.

Q. | Now, pages 536 and 37 wére filled

out by somebody, Joe Ledbet?

A. . Ledbetter, is it? = No -- I have
to look.

Q. From Elkhart;  is that correct?
A. _"_ I think that's Ledbetter, I.

believe.

Q. ~ He was the one that was present
~at the incident itself?

A, I don't know that.

Q. Do you know whether he was from
the Elkhart yard, whether he worked with
the Elkhart.yard? |
A. ' I believe ﬁé_wdrked in the

'KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell |

division, but I don't know if he wdrkéd_

rightigt Elkhart or not.

Q. . ~ And the last'paée -- well, 538

and -- 538 and 39 has to-do with the

chémical.itself? ' B

A; Correct.

Q. _ The:coméuter-geherated?

A. - - Correct. I might'juSt yenture a

guess on CO13534 that it was a draft copy
of the final report, 13532, pencilled and

then retyped to submit. That's my guess.

I think it's a pretty good one.

Q. That would not be an unusual
procedure for somebody to -- _ -

A. _ Not at all.

Q. -- fill it out in ink and then

have a-tybist prepare it'fof
transportationé

A, Not at all.

MR. RUVOLO: Okay, Numbér 7.

( Whereupon, a hazardous

"materials incident report dated 11/16/81,

was marked as Exhibit Number 7[ for

identification.)

KAPLAN,_VARALLO, LEAMAN & WOLFE
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Mitchell

'BY MR. RUVOLO:

Q. . I show you_ﬁxhibit 7 and ask if

you can identify that for us, Mr.
Mitchell.
A. . The report of hazardous material

incident occurring on Conrail to the

'Department of Transportation.

Q. Incident involved was 11/16/817?
A. 11/16/81.

Q. ~ And your report is dated November
2nd, is that correét; and stamped with
your signature? | | |

A. . Yes.

Q. And sent to the Department of

Transportation?

A. _ Yes.

'Q.' ' Involving a venting of hydrogen

sulfide?

A.  Yes.

Q. 50 and 51 are similar to what you
juéf testifiéd.toj just filled-in copies
of the same feport later to be typed?-

A. I would say a draft copy, yés;

Q. Draft? ‘

KAPLAN, VARALLO, LEAMAN & WOLFE
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‘Mitchell
A. Yes.

Q. : And 52 and 53 would be a report

- that was received by your office dated

November 24th from E. B. Erickson a
master mechanic invOlQigg the incident?
A.:_ | .Recéived Novembér-24th, yes.

Q. 54 is a weigh bill, copy of a
weigh bill?

A. That is correct.

Q. Referring to the weigh bill, on

the-left-hahd_-? lower left-hand cornér
pf the page, under.the_number 01, it
des; "TCiempty last'confaiﬁed hydrogeh
sulfide"; is thaf correct? |

A. ' That's what it said.

Q. Now, when it says last contained,

what are they réferring to or where are

they referring to, if you can tell us
from this weigh bill?

A. TC means tank car empty, it'é

" empty at this particular -- this was

cut, and the commodity prior to whatever
they were going to put in it wés.hydrogen
sulfide.

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell
Q. Now, where was the car when it

was rebbrted that it was empty, the tank

car?

‘A. I don't know that.

Q. : You cannot teil from fhis?

A. | I-dén't know that you can't,.I

don't know.

Q. And 55 is the hazardous material
computer statement?

A; _ Correct.

( Whereupon, a hazardous
materials incident report dated November
18, 1981, was marked as Exhibit Number 8,
for identification.)

BY MR; RUVOLO:

Q. .~ I show you Exhibit 8, for 
identificaﬁion, and ask you if you can
identify that?

A; : Anofher hazardous_material report
to the Department_of Trahsportation from

Conrail.

Q. ' Okay. Bearing your stamped

signature on page 5417

Ao ) Yes.

KAPLAN, VARALLO, LEAMAN & WOLFE
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ﬁitchell
Q. Daﬁéd Decembef 2nd, °"81?
A. " Correct. |
Q. And Qéry similar to the previous

rgpért in that pages 42 and 43 are
handwritten copies of'the draft?

A; ~ Correct.

Q. 44 is received by your office on
November 23rd.

A. o Correct.

Q. 1981; and it's a hazardous.

materials incident report prepared by H.

E. Biggs or Boégs?
A. | Correct.
Q. The last page, 546 is a weigh

bill, next to last page?

A. Next to last page, yes.

Q. This regardéd or concerned a.
leaking; is that correct, réther than a

venting?

AL Yes.

Q. And the chemical was phosphoric
adid?

A;‘ That's_correct.

Q. : And fhe last page is the

KAPLAN, VARALLO, LEAMAN & WOLFE
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‘Mitchell ”
computgr-génerated“repdrt as to how to
handle or deal with phosphoriélacid?
A. ' Correct. |

( Whereupon, a letter dated

‘February 25, 1982, to chief informatibn

systems division DOT from M. C. Mitchell

was marked as Exhibit Number 9,'for
identificatidn.)

BY ﬁR.lRUVOLO:

Q. . I show you Exhibit 9, Mr.

Mitchell, for identification, and ask'you

'to run through that for us.

A. Number 13556 is a cover letfef to
the départmént of transportation advising
that'there is a report of a hézardous
material incident attached. “

Q. " EXcuse ﬁe-for interrupting a
second.'There.is a cc on that to a Mr.
Thomﬁs Phemister. |

A. Phemister. He's a diféctor'--_he
was a difectbr_qf bureau of ekplosives
for the_Assoéiation.of American
Railroads.

Q. - When did the director or wheh did

KAPLKN, VARALLO, LEAMAN & WOLFE'
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the bureau of explosives domg into

existence, if you know?

A. : .I'don't know.

Q. It existed p:iof to .your being
there?' |

A. I believe it did.

Q. Okay. 557 and 58.

A. I.am sorry,'are you éskihg_me

what they'--

Q. "Would you identify -

A. That's the report of the -- to

the Department of Transportation of a

hazardous material incident.

Q. ' Involving alcohol?
A. :Release of alcoholic beverage.
Q. " And did it relate how the

incident occurred?

A. Yes,'it aia.

(Whefeupon, an off-the-record
discussion was held.)

BY MR. RUVOLO:

Q. And this ipvolved -- was involved

in switching operations at Elkhart?

A. Yes.

KAPLAN, VARALLO, LEAMAN & WOLFE
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Q.. And one of the cars overrode the

otheq with their couplers?

A. Yes.

Q. Causing an eight inch cut in the
tank. And they lost the entire load; is

that'correct?

- A. | - Yes,

Q. - Almost 30,000 gallons? 59 and
60. |

A. ' "Looks like a draft or workéheet.
Q. o Okay. 61 is tﬁe report that was

filled out and received by your office on

February, looks like 23rd?

‘A. ' I can't validate that. My copy is

really poor} But it's February something.

Q. And it Qas dated February 11th?
A. : Correct.

Q.  Weigh bill follows.

A. Yes.

.Q. And what is 564, also part of the

weigh bill? ;
A. Yes. Wait a minuté; That's a
Burlington Northern weigh bill, not a
Conf#il, so it should.come off the bil;.

KAPLAN, VARALLO, LEAMAN & WOLFE
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The car coming off the Burlington

Northern to Conrail and carried this

. weight, but --

Q. I see. And the hazardous material_'
description? | |

A. Describing the chemical or the
material.

Q. And-what would 566 be and 67?;'
A. It's_a computer-generated -- what
they call a yard switchiligt, as |
identified down in the ﬁpper left-hand
éorner of the form, and it gives the car
location in this ﬁfring 6f cars, or in

the train, by car initial, car number,

"and whether the car was loaded or empty

and to what track it was to be shifted

to.
Q. Okay. 67?2
A. 67 is, again, a hazardous

commodity description printout with é_lof
of-- someone used to take notes on the
incident. |

Q. | Would that be isSued by Conrail
or by the éhippér, for exémple, this

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell

‘report, the prihted part?

‘A The computer?

Q. Yes.
'A.  : That's something that Conrail

did. They captufed all the COmmodity‘
desériptioh and put them in a compufer so
that.oﬁr crews and our train crews and
anybddy else that's involved would_havé

this information.

Q. 5687

A. - 568 is a Department of

Transportatidn'form called the unusual

‘'occurrence form, and anything unusual

happens in the yard'or termihalf the
information would be input at'the yard
terminal ahd-a copy of this reportlwould
show_up'at corporate headquarters in the
mdrning.' | | |
Q. 69 through 72, kind of difficult
to read, so we won't try. But they aré
similar forms as a;tached to the other
reports. And 72 is the material,.
hazardous material description?

A.- - Yes. | |

'KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell
Q. And 73, can you tell us?
A. 73 looks like a note, just a

note, that capsulizes the incident that

was propabiy, I am gueésing, put togethet

just to make -- fort record in our office.

I am almost positive that's Jim Harding's

writing.

Q. . Who is Jim Harding?

A. Jim Harding was the assistant

manager of hazardous-material, since
retired.

Q. Thank you, sir. I neglected to
mention this before, but if thefe is a
time you would like to take a break of
something, just.let us know --

A. _ I am fine, I have a doctor's
appointment-a liftle 1a£er on; so --
Q. ._ Okay. Number 10, please.

( Whefeupon, a.hazardoué
materials incideht report.dated February
9, 1983, was marked as Exhibit Number 10,
for identification;) |
BY MR. RUVOLO:

Q. | I shbw you Exhibit 10 and ask if

'KAPLAN, VARALLO, LEAMAN & WOLFE
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yéu can identify that for us, Mr.

Mitchell?

A. . .Exhibit_lo is, again, another

report to the Departmént of

Transportation of a ﬁazardous material

ineident occurring on Conrail.

Q. -And the incident toqk-ﬁlace on

February 9th, 198372

A. Correct.

Q. : Aﬁd the report is.dated Febrﬁ&ry
28th and bears'ybur'staﬁp signature?. -
A. Yes.

Q. ~ And this involved a car that was

sideswiped during a switching operation?

A. ~ Yes.

Q; _ Which caused the car to roll
over?

A. Yes. - \

Q. 'And to leak?

A. | A small amouﬁt bf qommodity, yes.
Q. Ana'the_substance was';-

A. | Flammable 1iquid,_NOS; |

Q. " Do you know_wﬁat:that is --

A. NOS means not otherwise

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell |

specified. |
Q. * and the attachhent to that report
is similar to the ones that were attached:

to the previoﬁs-report?

A. o Yes, they are.
Q. ' Meaning, there was a draft
attached of the original -- of the final

report and unusual occurrence report and

“data 'as to the train itself, the car

itself?
A. Yes.
Q. | okay.

( Whereupon, a letter dated

)
4/6/84 to DOT from M. C. Mitchell was
marked as Exhibit Number 11, for
identification.)

BY MR. RUVOLO:

Q. - Mr. Mitchell, I show you Exhibit

11 for identifiéation and ask if you can
tell us what that represents?

A. The Department of Transportation
report frém Conrail on a.hazardous |
material incident. |

Q. And the first page is a cover

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell
letter to the Department of

Transportation?

A. Yes. _

Q. Dated April 6th, -842?

A. | Correct. | | |

Q. With a cc to Mr. bhemistér,
again? |

A. Yes.

Q. ' The next two pages ?ré your

report, or the report that Qas sent

bearing your signature dated April_Gth,

8472
A. Yes.
Q. ' Involved hydrochloric acid?
A. Correct. |
Q. - And there was a leak?
A. Yes. |
Q. . . 88 and_89 are handwritten copies

of drafts? .

A. Yes.

Q. ' 90 1is the report received April

S5th by your department of a hazardous

material incident?

A. Yes.

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell
Q; o Unsigned,gthough, as far as we
can determine? |
A. Cor}ect.
Q._' And again, the chEmicai_cohtentg

appear on 92 and 93?

( Whereupon, a-ietter dated
February 19, 1985, to DOT from M. C.
Mitchell, with atta;hments was marked aé
Exhibit'Numbe: 12, for identification.)
BY MR. RUVOté:
Q. I ask you to look at Exhibit

Number 12, for identification, which'

consists of pages numbered 13594 through

A. Wait a minute. Where are we?

You are going from the --

Q. A I am giving you the page numbers.
A. The exhibit itself.
Q. I beg your pardon. I am looking

at this one. The entire exhibit consists
of pages 13594 throﬁgh 13694, which is
almost 100 pages, I guess.

| | Without taking too much time,

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell
can'weﬁgunfthrough“it,'if you would and

explain what you see or what_yo@.can

‘identify for us, Mr. Mitchell?

A.. It's -- Exhibit 13594 is a cover
letter dated fébruaryI19th,.I985, from
myself,lM. C. Mitchell to the Department
of Transpbrtatidn, but there are --
attached to which is a hazardpus materiai
iﬁcident repbrt that occurred on February

4th, 1985, at Elkhart, Indiana.

Q. Mr. Phemister was, again, cc'd on
this? | |

A. Yes.

Q. And -

A. 13595 and 13596 are a copy of the

aforementioned repoft which occurred,
again, February 4th, 1985, at Elkhart. It
was involved in an empty tank car, it was

discovered leaking vapors.

Q. And the -

‘A. | Chemical, the last of -- the car

last contained hydrofluoric acid,
anhydrous.
Q. And the feport was dated February

KAPLAN, VARALLO, LEAMAN & WOLFE
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19th and bears your signature stamp --

A, Correct.

Q. | - on'page_i3596.

Can I ask you a question that

seems kind of silly? Just the first

statement, an empty car was discovered

leaking.vapors; is that an unusual’
incident, of have you run across that
béfore,'or_--.

Af _Thaf's happened. bf course, going
back ‘to a statement we made earliér, I

made earlier, the emphasis on

t:anspdrtation'and handling of hazardous

commodities has increased or improved
over the last ten years. And one of_the
things that they have to do now with

these cars is purge them. I don't know if

they had to_purée.the cars back when this

incident occurred or not.

Q. When you say purge?

A. Cleaning the car out after it's

unloaded, and the -- have we had other

empty cars leaking vapors?  Yes, we

"have. How many, I don't recall. I mean,

KAPLAN, VARALLO, LEAMAN & WOLFE
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it wasq;t, you know, twb arweek or I
couldn't give you a-number.
Q. Not Jjust 5ud§ing.f:om the size of
the report, but -- and we will go through
it a little bit later on -- but this
seems to have'been a major incident in
the.sense that fifg and police personnel

were called and residents were evacuated?

A. ' Yes. Any time there is an

evacuation, the police and fire are =--

personnel, it's not odd for them to show

‘up at a leak or derailment or anything

like that. But you get into evacuations,
then, yes, that's something.that's a
little more than you:call nofmal.

Q. _ And according to the report,
approximately loo'pedple wére treated and
reléased at local-hOSpitals?

A. Yes.

Q. Wduld this incident, in view of

what we just read, require or entail more
detailed or more reporting frdm.your
department or from the people in
hazafdous-matefials départment; or such?

KAPLAN, VARALLO, LEAMAN & WOLFE
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- Mitchell
A. » This reporﬁ -- this incident
would require a report to thé DOT on the

release of the hazardous material or the

vapors, :elease of'vapors,_it_would also

entail a report from my office to the

Department of Transportation on these:

. casualties.

Q. Hcﬁ'about within Conrail; would
this be the'inpihent'you might tend to
call up the chairman or the_Soard of
directors or --

A. I am sure that -~ that wouldn't

be my responsibility. The senior vice

president of operations is -- was awvare
6f anything'that took -- or happened, you
know, or oécurred in anything that would
invblve the délaylor ;f of a train. And
this certéinly'would be one of thosé
things. But it would be from_é one wheel
derailment up until the most, you know,
catastrophic incident. He would get an
unusual ocdurrence feport which we
referenced earlier going through this
testimony, and he would be aware of that.

KAPLAN, VARALLO, LEAMAN & WOLFE
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 Hitche1l
_ wa, if fhere'is anything -~
and I éon't know what his cfiterion'was
as far as what he would téll the_chairmén
or what he would not, but I would have fo
assume with this type of an incident,-
that he wbu;d have-relayed that
information on to the chairman.

Q. . And do you know who the senior

vice president of operations was at that

time?_ |

A. Yes. R. B. Hasselton.

Q; Is he still --

A. "He is rétired, also;

Q; | ‘Do you know when he retired?
A; I know when he retired, it was

either late 89 or early "90.
Q. That's H-A-S-S-E-L --

A. E-L, that'é a good question.

" H-A~-S-S-E-L-M-A-N.

Q. _ Continue on pages.5§7, 98 is a
draft. Don't let me put words in your

_ . A
mouth.
A. I don't have that. 594, 95, 96, I
am missing 97. Here, it is. It's out of

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell

'seqgquence. 57 is again a draft copy of the

report -- aforementioned repbrt.

Q. 600 1is the hazardqus materials

‘incident report?

A. Conrail's form, yes.

Q. In Conrail?

A.- In-héuse forﬁ.

Q. _In?house..No date or signed, and

there is no. date stamp on this one; is

that correct?

A. . There is not.

Q. And 6022

A,. _ .-Is an unusual occurrence report.
Q. In-house? |

A, _.. In;house..

Q. And that runs through 60572

A. Correct.

Q. 666, I fake it, is a‘report by a

service company?

A. It appears to be OHM, yes.
Q. ~ Are you familiar with OHM?
A. -~ I know that they were under

contract to Conrail for any environmental

clean-ups that we need, required.

KAPLAN, VARALLO, LEAMAN & WOLFE
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Q. So, if there was ~-- were, as you

"stated before, a requirement to purgé it,

OHM would be the outfit that would do it?-

A. I don't know that.

Q.  You don't know that?

.Af No. It could be the;shipper, or
it might be someébody else that the -- OH,

was we célled it, we didn't call it, OHM
was Conrail‘s primary cleanup contractor,
but we used other people, also.

Q. - And these pages 606 through 612
seem to be daily repofts from OHM? o

A. - Yes.

Q. Are you familiar with the

gentleman that signed these reports,
looks to-be_Larry Gaffy, or -- énd a
clienﬁ J; M. Meadows? | |

A; I don't - J. M. Meaddws, I anm
gﬁessing-that that was Jiﬁ Meadows, the
division superintendént.

Q. " Por Conrail?

‘A. Yes. I mean, unless there is

another J. M. Meadows, that's the only J.

M. Meadows I ever knew, and the other

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell

‘fellow I don't knaow who that is.

Q. " Now, would Mr. Meadows be =--

where would his offiée be based?

AL He's long retired.

Q. At the time of the incident, do

you know where he would have been based?

A, I am guessing that was him. I

donit know any'other -- they say client,
so it_must_be Conrail, and the only J. M.
Meadows I know was in the transportation
department;

Q. - What I aﬁ’tryiﬁg to find out_is
whether he would haVe c&me out of
Philadelphia office or more likely --

A. No. No. At the time, if.in fact
-- if this is the fellow that I am |
thinking of -~ hé-wéuld have been based
out west somewhere.

Q. . Okay. i refer-ybu to pages 613
through 618}_1 ask you if you can teil us
what that represents? |

A. I never -- I don't recall ever
seeing this. This loﬁks'-- it's listed as
National Traﬁsportation_Safety'Board

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112 ' '



10

11
12
13
14
15

16

17

18
19

20

- 21

22

23,

24

25

" Page 68

Mitchell

_Bureauzpf Technoloéy, and goés onto Say

that it's a preliminary operations group

factual report, the accident occurred at

Elkhart on February 4th, 1985.

Q._« This ﬁoul& be a report prepared
by the Department of Transportation?

A. That's what it appears to be £§
me, yes. ‘
Q. | Okay. 619 is --

A. Merment information on that
particular car. | |

Q. Okay. I refer y§u to pages 620
throﬁgh:625, and ask you if you have seen
that befofe_or can tell us wh#t'that-
represents?

A. I don't récall seeing this
particular report. However, it's heéded
as an Association of American Rail;oads
bureau of'explosives, report of basic
accident data. | | |

Q. Could that be -- would'anybddy
from Conrail help in the'prépafation of
that report?

A. | I doubt.it.

KAPLAN, VARALLO, LEAMAN & WOLFE
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Hitchell

Q. _ You wouldn't know who Mr. Thomas

M. Davis was, his signature appears at

the bottom of page 6207?

Q. Would this report or a copy of

this report be sent to the Department of
Transportation?

A. I don't know. that.

Q. - Would it be sent to Conrail?
A, I don't recall ever receiving

this report to take =-- to review. Now, I

am not saying that it wasn't sent, you

~know, I didn't ask to see it or need to

see it.-So, obviously this particular one
was, if this.come but of our files,
although -- yes, it did,_br.did it? I
don't khow that that;s our stamp up on
that first pagg; date stamp, February
15th. Is that -- I guess that's safety

department.

Q. _  Yes, it would'be --
A. I don't recall seeinq'this,
Q. on the last page, page 625, there

are a series of names to whom copies were

.KAPLAN, VARALLO, LEAMAN & WOLFE
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sent; do you recognize any of those

names?
A. Yes, I do.
Q. Could you tell us who -- whiéh

ones you recognize?

A. ' Starting from the top, R.B.

_Haéselman; the senior vice president of

operations.
Q. Is that the gentleman we referred

to before?

A. Yes.
Q. -Okay.
A. D. A. Swanson, vice president of

transportation, and J. R. McNally,

‘manager of hazardous material control.

Also J -- I can't make out his middle

initial, Southworth, manager of'fiéid

4

operations bureau of explosives. I

remember also the name R. S. Onacki, I

. don't remember -- terminal superintendent

at Elkhart, but I don't remember meeting .
him. ! |
Q. The ones that you did, the four

that you did mention, would they have

KAPLAN, VARALLO, LEAMAN & WOLFE
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been Stationed'in;Philadelphia?

A. ~ Mr. Hasselman, Mr. Swanson and

Philadelphia.

Mr. McNally were stationed in

Mr. Southwofth was

stationed in Washington, D.C. Mr. Onacki,

terminal superintendent, would obviously

be at Elkhart terminal.

Q. And the other gentleman you are

not familiar with?

A. I don't know that.

Q. Okay.

Exhibit 1, which evidently'

was an attachment to the previous report,

appearing on page 626, would that be a

Conrail document?

A. No. Not that_I - I.have never

seen it. It's attached to it, -~ it's

attached to it, but Burlington Northern

Railroad weigh bill. So, I am assuming

that it's something -- a report that's

generated for moving of cars from Canada

into the United States, and vice versa.

Q. | It's a Burlington Northern

Railroad empty car weigh bill. Okay.

Exhibit 2, would have any

KAPLAN,

VARALLO, LEAMAN & WOLFE
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relation to Conrail?

“A. " No.

Q. | Ié this_movement information?

A. '.Yoﬁ.méan, item 13629?.

Q. .. Yes.

A, | No. =

Q. _ 6307

A. lThey are t:acking é car hefe, but

I don3t know -- I am not familiar with

13630.
Q. 631 appears to be-a-statement
taken by the Department of

Transportation?

‘A. Yes.

Q. And it was given by the terminal
superintendenﬁ,'or was given at the

terminal superintendent's office ih_

Elkhart?
A. Correct.
Q. On February ath. Do you know who

W. Matthews waé?

A. Well, I just read the first

couple lines of this statement, and_I see

Wilbur Matthews answers the question,

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell

your pgsition, brakeman.-So, he worked

for Conrail as a brakeman.

Q. _ And the same with page 633, Mr.

Cox is also a
take it -- as

these were --

Conrail employee. And I

well as Mr. Gaffy -- and

A. Mr. Cox was -~ yes,.he's a

Conrail employee, also.

Q. 13638

conductor; 1is

is a statement by the

. that correct?

A. ' Robert J. Koren, conductor, train
BNEL3Y.
Q. - Again, this would be a statement

given to the National Trahspbrtation

Saféty Board?

A. _ I don't ﬁhink so. I thihk-this is

a statement to Hazar@ous Materials

Inspector Keen, L. R. Keen.

Q. . . And_who would he represent?

A. He would be a Department of

Transportdtion.

Have you seen something

like what appears on pages 641 for 643

before?

KAPLAN,

VARALLO, LEAMAN & WOLFE
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Mitchell
A. . Yes. |
Q. Which'is'a what?
F | Trﬁnscripf of a taped radio

conversation between the Burlington’

Northern hump tower yard master and our

train, Conrail's train, BNEL3Y.
Q. " This was a conversation that took

place'on Februa?y 4th, or is this just’

the report is prepared on February 4th?

A. Looks to me as if the report was

prepared on February 4th.

Q. Now, is it typical td”recqrd ’

radio conversations?

'A. Yés.

Q. ~ And is this in the yard itself,
or where?

I mean, I see this is bétweén
the hump tdwer; the yard master and --
A. ~~ They -- as I reéall, they have
taping devices in some of the terminals
and also.at the division.héadQuarters\in
the mbvemént'desk, the:e might be taping
apparatus. | | |
Q. | - And where.would the taping --

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell
where would the train be when the taping

begins; is it coming into the yard?

A ' Well, if it -- it could be. It

could be anywhere where he's within radio
range of the'b;se_station or the taping
Station.

Q. And wouid.they'tape every

conversation that comes in?

A. Yes.
. ) o .
Q. Or would it be --
A. Yes, if they -- every

conversation that goes on between a crew

and transportation supervision, I don't

_know that they are all taped, but all our

main line, anything that's running on the

"main line is certéinly taped.

Q. Whether this -- whether it would
be information just about the train
coming'into the yard or whether it

involved --

A. Whatever's said.

Q. Whate?er's said?

A. Whatever's said is f#ped.

Q. .. He's having trouble or not havinq

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell

froublg --

A. _l éorrect. If he's.just aéking for

the-weather or something like that, or.

the track location aches in the yafd,

it's all on there.

Q. - And how long do they maintain

these tapes or keep these tapes?

A. I don't know. That, I don't know.

I fofget.

Q, Woﬁld'it be reasonab1e to assume
thét if therg was a problém with tﬁe
t:&in as it's coming in to the yard ahd
the éonversétions were‘béing taped that
the tape would be kept longer than if fhe
train_just came in and sub#equently left
withodtfproblemsé o A

A. | I would say that's probably a
fair statement. |

Q. S - thefe any policy about
naintaining tapes if there was an

incident involved, an accident or

‘otherwise?

A. There obviously is a policy, but

I don't know what that is.

KAPLAN,.VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell

Q. ~ And that would not have come out

of your office?

_A.' No, it would not.
Q. ' 644 is a statement given by the
assistant_train masters in Illinois; is

that correct?
A. Cicero, yes, Mr. Curtis L. York.
Q. Do you know either of those

gentlemen?

A, + I.do not.
Q. Can you tell from this who the

statement was given to?

A. Yes, to L. R. Keen, FRA hazardous

material inspector, steno, stenographer,

Diane M. Cornwell.
Q. ' And attached to that at 651 is a
mémoranduh from the vyard ﬁaster to Mr.

Onacki, the terminal superihtendent?

ﬂ. That's correct.

Q. 652 is a report of alarm, I take

it, from the City of Elkhart?

. ‘That's what it appears to be.
Firé deparfment? |
. - Yes.

KAPLAN, VARALLO, LEAMAN & WOLFE
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Q. $ 555 through 666_appear.to be
newspaper clippings regardihg the
incident; is that a fair statement?

A. That's what they appear to be,

-through 57. Yes.

Q. How would these end up in your

file or why would these end up in your

file?
. I don't know that.
Q. Just to be a little more

specific, the clippings are from

'_newspaper located out at Elkhart, they

are not from the Wall Street qurnal or

the New York Times; is that correct?
A. That's correct.
Q. When a report like this comes in

with all this various_documentation,
testimony, newspaper clippings, et
cetera, who else would receive it in
Pﬁiladelphia ptherithan your office?

A. Well, it's according to what
transpired. If it wasrjust.a spill, but
anything to do with the reiease of a |
chemical we would hﬁvé to get -- we would

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112 :
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Mitchell

get ~-~- we would receive information on

it, as obvious from all these reports. If

it involved a cleanup, the environmental

"section would get it. The -- Mr.

Hasselman, Mf..Swanson, maybe mech&nical
départmént,'thelhead chief mechanical |
officer_would_havg got it. |
This particular incident,
because of the seriousness of the

evacuation and the 100 people, citizens

" treated and released or whatever, were

treated, there is a good possibility that

‘the law department would be involved'in'

this.-.
Q. Since there might be possible

iitigation later on?

A. Sure.
Q. . Yes. |
A. _ Right off the top of my head, I

can't think of anybody, public affairs;'
because they would have to.nandle the
news ﬁédia. And I can't think of anyone
else right now. |
Q. | When an incident -- if you can

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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.ﬂHitchell
tell us -- aﬁ incident like this occurs

where the fire department, police

'.department,'everybody's called in, OHM,

whoever it'is, who picks up the costs,
who picks up the costs for these servicés

once the incident is over?

A. What services are you referring
to?
Q. : Well, transportation services,

ambulance services, et cetera, or just

the cleanup of the area.

A. Well, there is =--
Q. Evacuation?
A. Well, if we are talking about

police, aﬁbulande, that.sbrt of thing,.
emefgency response pe:sonﬁel, I don't
know wh&t if”gny coéts Conr&il picks ﬁ§
there, because we pay pretty high taxes
and:we are part of the community.

| As fér as the cleanup, Conrail
would have to clean it up and then try to
recover from -- as an example, going to
thése cases, we had a sm&ll leak and it
was a shipper‘s responsibility because

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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. Mitchell

they d;dn't tighten the valve for the

sake of aréument; We cleaned that'up;.we
woﬁld bill the shipper, probably, and try
to recover;. |

And, of coursé, if it was

something that Conrail was responsible

~for, like that overriding coupler, then

that would be our responsibility to

_handlé the cleanup costs involved in that 

inéident}

Q. I see. Does the National.
Transportatién Safety Board charge yoﬁ
any fees or costs for their appearances

at these -- or investigations at

incidents such as this?

A. No.
Q. 667 through 673 are copies of
statements given, is that correct? I

think we have seen some of them before,

but -- by Mr. Matthews, Mr. Cox =--

AL Yes. Mr. -- through 76, actually.

Mr. Koren, conductor.
Q. Koren. 0kay._Ca11ed to the
Department of Transpoftdtion, FRA people?

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell
A. Yes, to Mr. King again.
Q. "~ 76, 717 is a copy of a memorandunm

dated February 5th from C. R. Bragg to R.

S. Onacki?

- A, Yes.
Q. Conrail intercommunication?
A. " Yes.
Q. = 678 --
A. Is a'copy'of_--
Q.. Looks_like a.copy of 67772
A. 'Is a copy.
Q. 679 is a statement by Mr. Korén?
A. I think we have jﬁst seen that.

Q. Right. 682 is from the City of

Elkhart Fire Department again?

A. Yes.

Q. And then-there is anothef
statement on 683 from Mr. Koren, another
copy of the fire -- City of Elkhart Fife
Deéartment? |

A. Yes.

Q. _ A report, unuﬁual occurrence
report on page 685, would that be a
Conrail report? |

- KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell -

A. B Yes, it is. or is it? Wait.a
minute, it appears F- I dan't see a form
nﬁmber on it. I am going to say-it is. It
certainly.appeéfs ﬁo be. The férmét'is
the same as ours, anyway.. |
Q. - | 686 is alcomputer-generated

i

report as to the chemical substéncé?

A. Yes.

Q. 87 appears to be the sahe?

A. ' Yes.

Qf '~ 688 appears to be a_fepqrt from

the mechanical group?
A. I don't know -- it appears to be.

I 'am not familiar with this type of

cover..That's what it appears to be.
Q. 89; 90, thfough 54; are copies of
Qarious phofographs, the originals of'.
which we do not:havg here. Okay.

( Whefeupon, a lettér déted
June 11, 1985, to DOT from M. C. Mitchell
was marked as_ﬁxhibit Number 13, for
identification.) |
BY MR. RﬁVdLO::
Q. _ Mr._Mitchell, I ask you tp take a

KAPLAN, VARALLO, LEAMAN & WOLFE
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look at Exhibit 13, for idéntificatioh,

"tell us what you can about that.

A. It's a letter from myself to
department.of t:ansportﬁtioh dated Juhe:
11th, 1985. It's a cover letter attached
té which is a report of one hazardoué
material'ihcidént'that occurred Mﬁy'zeth,
1985, ét Elkhart; Indiana. |

Q. ‘ Involving a chemical substance
known as Aréon?

A. "Yes.

Q. . Do you know ﬁﬁat Argon is, other
than -- | |

A. No, I do not.

Q. _ --'comparablé to“Freon.or.

something of that nature?

- A. I don't know.

Q. - You don't know. And the report is
dated June_llth, and béars'your stamped
signature? | |

A. ' Corréct;

Q, 697. 98 and 99 appear to be
drafts of the same rep§rt.

A. . Yes.

'KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112



10

11
12
13
14
15
16
17
18
19
20

21

22

23

24

25

Page 85
Mitchell

Q. 700 and 701 appears to be a

~hazardous material incident report,

interoffice --
A, _ I will call it a draft report.
Q. Draft report. Received by your

office on June 7th?

AL, ‘ cdrrect.

Q. 702 is the hazardous -- or it's
moVémént_inforﬁation; is that correct?
A. Correct.

Q.  As well as commodity?

A. " Yes.

Q. | | 703, tell us who JRM:is?

A. ~ JRM is J; R.-McNally,'manager

i .
hazardous material.

Q. In Phiiadelﬁhia?

A. Correct. |

lQ‘f . And it's a memo to him from H. R.
Elliott? |

A. Correct.

Q. ' Do you know who he is?

A. Assistanf.manager of_hazardous

material, Philadelbhia.

Q. The other attachments similar to

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell

what you have testified before, such as

weiqh Bi11 and dommodity description and

incident reports are attachments that
were received by your office or are forms
that were received by your office in

connection with the report?

- A ' Yes.

MR.: ERMILIO: Can we go off the
record for a minute?

(Whereupop? an off-the—record'
discussion was held.)

( Whereupon, a letter dated
June 27, 1985, to DOT from M. C. Mitchell

was marked as Exhibit Number 14, for

identification.)

BY MR. RUVOLO:

Q. ' I show you Exhibit Number 14,'for |

idenﬁification, Mr. Mitchell, and ask you
if you can run through that for us =--

A. A cover letter from myself to

‘Department of Transportation dated June

27th, 1985, advising of a hazardous.
material incident that occurred JQne
21st, 1985, at Elkhart, Indiana.

KAPLAN, VARALLO, LEAMAN & WOLFE
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R ) ' Mitchell

Q. _ There is a cc again to Mr.

Phemister, as on most of these.

A.  Yes.
Qf. 'What would his function be upon
receiving a rebort like this? |

.i mean, is this just to make
him_a;are of what happenéd, or WOuid”he
take some,actidn of some sort?

A. I don't know what if any action

Mr. Phemister would take. Mr. Phemister

in his role as director of bureau of
explosives for the Association of.
American Railroadé.had field"peoplé_that
also responded to hazafdous material_
incidents; So, it was just an exéhange of
information and.data, I guess, on.the
incidents thaf occurred. You would have
hié reporté, you would also have-ours.

Q. :_Okay. This is another one that --
the remarks say eﬁpty,-last_dontained
hydrochloric acid. Is that éorrect,
referring to item E on pagg.7i4?

A. Yes.

Q. -Andlit was venting?

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112 ‘
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Mitchell
A. ﬁ - Correct.
Q. 716, 717, are drafts, I take_it?
A, Yes.
Q. 18 is a hazardous material

incident répoft received by your office
on 21st of June? |

A. _ Corréct;

QL. And it's interoffice

communication.

A. ' Yes.

Q.- Again, the commodity code?

A. Yes. Item 13720.

Q. - 722 is. another report, 721, is

another repoft received by your office on
August 13th.
A. - Correct.

Q. . And then -- is that from the

Chicago division?

A. Yes.

Q. - Wheféas the report on pages 718
is from Elkhart? |

A. ' Correct. That was an on-scene
report, and this was followed up by a
division réport.

KAPLAN, VARALLO, LEAMAN & WOLFE
' (215) 922-7112
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Mitchell
Q. . Now, would this report, if you

know, from the Chicago division, be bésed

"upon the first report from.Elkhart by

Hﬁfndgel, or would one of the Chicago
peéple have g§ne iq the scene or
investigated the incident himself?

A;’ ~Based on what'habpéﬁéd in this

particular incident, I doubt whether

‘anyone from Chicago responded. They took

the information provided by the local

supérvision. I am guessing that. I doubt
very much whether they responded to this.
Q. Okay. Aﬁd the procedure generally’
in an incident of this nature wbuld be |
for.Eikhart.to rebort to either Chicago

or Dearborn unless it was major, major?

A. " Yes. .

Q. And they, in turn, would reporﬁ
to yoﬁ?

A;-' ﬁe would probably get a phone

call.letting us know it happened, and my
people, McNally or Ellioit; would have
been on the phone)[you know, finding out
more details. That's you see a lot of

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112 |
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!

Mitchell

thét,-{ told you it looked like Jinm
Harding's writing on a lot of these where
He would scribble down some notes to keep
abreaét of it and could keep anybbdy wh§
was interested in what.was going on oﬁt
there, you khbw, we would have some.
information on the incident..
Q. I get you..

( Whereupdn, a letter dated
August 12, 1985, to DOT from M. C.
Mitchell was marked as Exhibit Number 15,
fof identificétion.) | |
BY ﬁR. RUVOLO:
Q. I;show you Exhibit Number 15, for
identificatioh, Mr. Mitchell. I ask you
to run through that one.for us, 1if you
would?» |
A. It's a memorandum from myself to
the Deparfmént of Transportation dated
August lzﬁh, 1985, advising.of a
hazardous material incident that occurred
August 3, 1985, at Elkhart. This has also
been copied to Mr. Thomas Phemister;.the
directér of bureau of explosives of'thé

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell
AAR. _ |
Q. woﬁld this_appéar,to bela tank
.car~s§ill? |
A. ﬁq, this.was-a tank car venting
fﬁﬁes.
Q. | 'Hydrochlbric acidz
a. Yes.
Q.. It aﬁpears on page.726 that the

repairs were made, the car was sent on
its way?

A. Yes.

Q. By the Conrail departhent of --
A, No, it was Pennwalt was probably

the shipper of the car. They responded

and replaced the disc.

Q.. Disk. There seems to be a mix-ﬁp
of pages, but basically there is a draft
of the same report?

A. Yes.

Q. - And then there is the report

received by your department in August

9th, also:a hazardous material report

_A. Yes .

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell

Q. . Attached chemical documents,

movement information.

"A. Yes.

Q. o _Repoft'by thé'génefai foreman?
A. ' Yes.

Q. .At Elkhart. Commodity-cbdé

information?

A. Yes.

Q. And copies of the other reports.
A. Yes.

| ( Whereupon, a letter déted
August 27, 1986, to DOT from M. C.

Mitchell was marked as Exhibit Number.ls,
for identification.) |

BY MR. RUVOLO:

Q. ' I show you Exhibit 16, for

identification,'and ask if you can tell
us.about that one. .

A. A cover letter advising
Deﬁartment of Tfansportatioh, dated
August 27th, 1986, édvising the DOT of
one hazardous material incident that

occurred on August 18th, 1986, at

Elkhart. This is cc'd, but -- to the --

KAPLAN, VARALLO, LEAMAN & WOLFE
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Mitchell

it's cc'd to the director of hazardous

matérials systen.

Q. ' And who would that be -

A. I have no idea,_I-think.this is

the time that Mr. Phemister left the

position at the AAR.

Q. It would stiil be the same

organization?

A. Yes.
Q. - All right.
A. This incident involves a tank car

venting fumes, the cqmmodity'was, again,
hyarochloric_acid;

Q. : Minor injuries, repairs by Mills
Lab and sent.on its way?

A. - Yes.

Q.. " Anything in this report that's

any differeht in the way of forms and
reports than that you festified.to just
beforef |

A. The only thing that it has in it

that the other reports did not contain

was a personal injury report covering the

injuries to the two employees involved.

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112



10

11

12

13

14

15

16
17
‘18
19
_20
21
22

23

24

25

Page 94
Mitchell

That starts at number 13758.

Q. " Fumes to the right eye, bruised

left side, pﬁin in the left shouldef;
correct?
a. - 'Yes. Mr. McIntosh and Mr.

Bussard. The remainder of the report is

dealing with those injuries.'

Q. K Regarding the personal injuries?
A- N Yes. ' ~

( Whereupon, a letter dated

'September 1, 1987, to DOT from M. C.

Mitchell was marked as Exhibit Number 17,
for identification.)

BY MR. RUVOLO:

Q. I shov'you.Exhibit 17 and ésk if
YOu will téll us about ﬁhat?'..

A. o It's a cover memo from myself to
DOT advising of two hazardous m#terial
incidents that occurred on August 23,
1987, at Elkhart. Item or Exhibit 13, 765
relates fo a vapor and splash leak frém a

tank car Cont&ining hydrochloric acid. No

injuries involved in this, the disc which

was ruptured was'réplaced and the car was

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Mitchell

a

'okaYed, forwarded to destination.

Q. ﬁ Anything else unusual in this
report, or anything unusual-in this
report? _

A. . No,.other than the faCt.that yoﬁl

said there was twvo reports attached, ahd

~there is only one.

Q. Where was fhat, siré

A. In the cover'mémb, it says,
"Please find.in duplicate two hazardous
material incident reports." And I only

see -- as far as I know, there is only -

information here on one.

Q. Somebody goof, orisomebody goof
in the gopyihg? |
A; I think perhaps your'cépier was
getting a little-tired,
Q. | HOkay. o

( Whereupon, a letter datéd
October 9, 1987 to, DOT from M. C. |
Mitchell vas mafked as Exhibit Number 18,
for identificatiqn.) |
BY MR. RUVOLO:
Q. Exhibit 18, Mr. Mitchell, if you

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112 '
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Mitchell

would.

A.. : Cover letter dated October éth,

;987, from myself fo the Departhent of‘

dehsportation ad&ising that attaéhed

were two hazafdous‘material incident

reports that occurred on October 1, 1987,

at Elkhart. One incident involved a vapor

leak from the top of the car due to a
defective gasket, the car was repaired

and okéyed'onto'destination. That leak

involved a_bhemiéal, Oleum, O-L-E-U-M.

Q. - Draft copy attached?
A. Yes. ’ |
Q. : Hazafdous material repbrt from

Elkhart, interoffice?

A. Yes.

'Q. Panafax copy involving the

commodity?
A. Yes.
( Whereupon, a letter dated

August 26, 1988, to DOT, from M. C.

Mitchell was marked as Exhibit Number 19,

for identification.)

BY MR. RUVQLO:

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) ‘922-7112



10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

25

Page 97
Mitchell

Q. I show you Exhibit Number 19 and
ask iffyou can tell us a little bit about
that?
A. éover letter from myself to the
Departméht of Transportation dated August .
26th, 1988,-attached are two hazardous
material incidents reports that occurred.
on August 14th, 1958, at Elkhart,
Indiana, ohe involved a tahk car leﬁking
a small améunt of product fronm the ligquiad
line. The car was repaired and okayed for
shipment. The commodity involved Qas |
propylene, a flamﬁable gas. Our report --
my report to the DOT is dated August
26th, 1988. It has additional --
additionally.this has a wofkéheet,
Conrail unusual occurrence reports,
repoffs that we have seén prior, on priér.
reports. |
Q. Nothing unusual? |
A. Nothing unusual. Thé ohe thing
that shows up in this report that is not
in your other is.industry'work order
reports, but they are in-house reporté

KAPLAN, VARALLO, LEAMAN & WOLFE
- (215) 922-7112
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used to tfack movement of cars.
b; : When you say in-house, they are
Conraii in-hbuse?
A. ."Yes.
Q. ‘ Ndw, pagé 799 is a memorandun
from R. J. -Maloskey,lM-A-L-oes?K-E-Y?
A;- ’ What was that number again,

counselor?

Q. : 799, 137997?:

A. Okay. Yes;
Q. ' To B. Barringer,

B-A-R-R-I-N-G-E-R. This was at your
office, I take it'from the Chicago
division or the Lansing division to
Philadelphia? |

A. Chicago division, you were right.
R. J. Maloskey who is division:safetyl
supervisor bésed in Lansing.

Q. ) There is a cc to N. P. Ferrone,

'??E-RfR-O-N-E; tell me who he was?
“A. Yes, he was the -=- I am wondering

'if his title was changed at that time,

but Mr. Maloskey reported to Mr. Ferrone..

Ferrone was also a safety officer.

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112 '
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Q; Okay. Who was Barringer?
A. #_Barringér was involved with the
hazardous -- he was assistant to Mr.
McNally. : ST
Q. - ' In.Philadelbhia?
A. In Philadelphia. Yeé,

( Whereupon, a letter dated

September 5, 1989, to DOT from M. C.

‘Mitchell was marked as Exhibit Number 10,

for identification.)

BY MR. RUVOLO:

Q. I show you Exhibit Number 20 and

~ask if you could tell us a little bit

about that report,_sir?

A. That's, again, a réport from
myself.to Department'of Transportation
Aated September 5th, 1989, advising tﬂat
Conrail did experience a hazardous'
nateriallincident'occurring on Augﬁst

19th, 1989]-at Elkhart, Indiana.

Q. And the chemical?

A, The chemical ihvolVed was a

combustible.liquid, NOS, not otherwise

specified. And it was reported that there

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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"was a qﬁell-or vapor, a strong odor

issuing from the_cét initiaiiy_at Elkhart

-yard. No leaks were found. The car was

released for transportation and then on

8/21/89 one of Coﬁrail's crews, a_YbEL-35
reportéd fumes from the tank car, or;
observing fumes from the tank.car. The

car was isolated and inspected and né

visible leakage noted.

Q. It was inspected by Tom Davis?
A. Tom Davis is the AAR bureau‘of

explosives inspector.

Q. . For whom?
A. The Association of American
Railroads. We had to -- two employees

report injury as a result of this leak on

8/21. My report is dated September 5th,

1989. |
Q. Ahd this was a tank CAr that --
A. Corfect. |

Q. And the next two paées are drafts

of that --
A. Drafts and unusual occurrence
reports. There is, again, a report of a

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112 o
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pefsonal injury report covering the two
employ;és fhat were claiming injury. .
Persdnal injury reports. The rest are

reports that we have seen before.

There is a division -- Dearborn

'division unusual occurrence report, which

is --_I-believe'that's the first time
that_shoﬁed.up in any of the cases that
we_iooked at. Memorandum in-house? calleé
intér-departméntal memorandum, David F.
Lawrence,'datéd August 23rd, sﬁpervisor
of safety, in that area to Mr. McNally;
manager hézarddus material describiné_the

incident'wiﬁh a copy to me.

Q. ' Going back to page 820 and 821,

the report was prepared by an GF Lynch,
would that be generél foreman?
A. I don't know. GF 1is general

foreman.

Q- Yes.
A. I don't know Mr. Lynch.
Q. - And that was sent to.Elkhart-td

Deérborn, of would thatﬁbe'from'Dearborn

itself?

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112 :
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A. _ That's two different reports we
are ldéoking at, 821 and. 820, you know,
covering the =~- as I indicated earlier,

;heré was two reports of leak. What was

the queStibn again, whether these are-

Qhat?

Q. Were_fhésé.-- did these repo:ts
initiate out of Elkhart, to Déarborn ér
did they ~-- were these reports.prepared.
in Dearborn? | |
A. I don't know where they were

reported, or compiled. General foremah, I

'am guessing, would be at Elkhart.

Q. " Now there is a report that

appears on page 823, unusual occurrences,
Dearborn division. This does not appear
to be a pre-pfépared :epbrt where you

£ill in the blanks; am I correct?

A. That's correct, yes.

Q. - And it mentions the yard and then

it mentions the Chicago line and the

“Michigan line. What is the reference to

those and what is the importance of the

'refefence to those?

" KAPLAN, VARALLO, LEAMAN & WOLFE
' (215) 922-7112



10
11
.12

13

14
‘15

16
.17
18
19
20
21

22

23

24

25

Page 103

Mitchell
A. S § wduld say there_is no -- the
Chicajg_ling and Michigan 1line repofts

have nothing at all to do with the

Elkhart incident.

Q. Okay. These are just part of the

overall reports from that division?

A. Unusual occurrence report for

_that division.

Q. | Okay. So =--

A. It's an overnight report, usually

what it is, 24 hour report.

Q. . 824 is an'interoffige repoft?.
A. ~ Yes, | :
Q. From_Chicago to Philadeiphia?'
A. " From our supervisor in Chicago,

yes, Mr. Lawrence to McNally.

Q. You received a copy of that

report? _
A. ‘Yes, I did.
Qe The following pages'seem to be

copies of fhe previous reports that wére
attached to Mr. Lynch, and on page 833 |
appears a létter from Conrail. |

A. Yes.

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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Q. To the Pennwalt Corporation?
A. Yes.
Q. From George P. Turner. It says

vice president for sales. Now, what was

his role in this incident that he would
A. Well, he was Salés,.which -- 1

don't know whether he was chemical sales

in this position or prior to that. But he

had a very -- a good and professiohal

rapport with our shippers,_and he worked_

with -- then towards °88 and ;89 Gecrge

got involved with the =-- my hazardous

material group and they worked together .

in trying to get the shippers to do a

better job on packaging, you know, and
inspecting their equipment and that sort

of thing. So, it was just something else

that we thought we could use or we

thought we could use to, you know, to cut

‘down on any release of the material.

Q. ' ‘And YOu advised Pennwalt, for
exéhple, that --
A. Well, thét was --

KAPLAN, VARALLO, LEAMAN & WOLFE
- (215) 922-7112
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Q. -- to_take-better care --
A. | That was one of George's'

functions, you know; to get,him_to write
to them and advise them of what happened

and, you know, "Let's work together to

get these things corrected."

Q. And who was C.L; Yupco?

A. I beg your pardon? |

Q. Carboned?

A. I have ho idealwhb that is.. -
Q. _What_follows is a reboft by an

inspector by ﬁhe'name of Thomas M. DaVis?
A. Yes.

Q. And previously, if you look at
the last page, 838, you identified Mr.
Hasselman for us as being with Conrail
and Mr. McNally, I believe, Mr.lSwanson
A,. Yes, I have.

Q. And is G. N. Cdrcoran_also Qith
Conrail? |

A. Yes, he is. At the time of this
report, he was divisibﬁ general manager,
as QOu can see him. | |

KAPLAN, VARALLO, LEAMAN & WOLF
(215) 922-7112 | :
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Q. In Philadelphia?
A. _ No. He was out at -- I believe he

was stationed in Detfoit,.Michigan, at

that time.

Q. okay.

('Whereﬁpon, a lgttgr dated
Décember 18, i989, to DOT from M. C.
Mitchell was marked as Exhibit Number 21,
for identification.)
BY MR. RUVOLO:
Q. I show you Exhibit 21 for
identification, and ask if you could tell
us é little Dbit abouﬁ that, Mr. Mitchell?
A, | It's a cover lettér from myself
to the Department of Transpoftation dated
Decembef 18th, 1989, advi#ing Qe had a
hazardous material incident occur at
Elkhart, Indiana on December 4th, 1989.
The chemical involQed was hYdrochloric
acid. It was -~ the sﬁillagé from the car

as a result of loose bolts, B-0-L-T-S, on

.the cover of the liquid eduction pipe,

according to what this says, E-D-U-C.

Bolts were tightened and ¢ar released to

KAPLAN, VARALLO, LEAMAN & WOLFE
- (215) 922-7112 .
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destinqtion.

My report is to the DOT as
dated December 18fh, 1989, following is
in-house repofts that we have -- nothing
unusual in this pécket.

Q. Would it be part 6f your funétibn
if you, in many of the reports you
receivéd felt that a particular incident
was the résult of negligence or improper
activity by dﬁe of the employees, would
it be part_pf'your responsibility to make
any recommendations as to dismiésal or

otherwise --

A. '_Discipline?

Q. Oor otherwisé, diécipline?

A. ~ No, not -- no.

Q. We have just run through a sefies

of approximately 21 reports. Do you
recall any otheré that occurred or any
other incidents that occurred in that

period of time, say, between 1981 and 89

that we did not cover today?’

A. : I don't recall.

Q. In YOur positions since 1973 or

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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even prior to that, do you recall any

incide}ts that occurred or spillages that

occurred involving carbon tetrachloride?

A. ' Do I recall? No, I don't
recall.
Q. If other than with the cars

themselves or with the cOnrail _ ,
operations, per se, there were %afety
concerns inVolving, say, the cqmmunity in
which the rail yard is located,: wéuld
yoﬁr1départmeht get involved in that at
all?

A. ~ We have been involQed in it for
some time, énd.making présentations to
the emergency résponse grbups and things
like that, and even the city father, you
know, or councilmen, educate them on the
way we handle.the transportation of
hézardous material through =-- well,
system-wide and also through their
community. And we have set up or we had
set up, at least when I left, a good
communications system with these
emérgency responders. We'had a program in

KAPLAN, VARALLO, LEAMAN & WOLFE
©(215) 922-7112 .
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placé -- don't ask me the name of it --

[

but to insure, you know, that, in fact,

if we did have an incident, there would

be immediate response and they would get

right aftef‘it.
Q. Do you recall receiving during

your ténuré as safety director any

correspondence from persons other than

Conrail as to hazardous materials that
were being shipped through Elkhart?
A._ ' Counselor, that's a tough
question. I can't recall that. I d4did a
lot of reading in that.job and I just
could have, you know. I anm -- I don't
remember.

Q. Would it be -- in other words,
what I an drivipg at is not.something
that peoéle knew about you and sent it
fou directly, but if a citizen was to
complain about some operatidn at the
railroad yards and Elkhart of spillage
A. : We would get into it..

Q. Would that letter‘come_to your

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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A. . It may. It may have. It may --
you know, I, just like any other

operation or corporation, I guess you

like to handle things at a local level.

So, if it was brought to the attention of

some of the local supervision, I am sure
they wbuld try to handle it. You know,
and if, in-fact, it came up the ladder
because it wasn't being handled, there is
a chance that I might have got hold of it
or it might have been sent to me, you
know. And if any time we received any
type of complaints on safeﬁy, we would
investigate it.

| MR. RUVOLO: I have no further.
questions.

| (Whereupon, an off-the-reco?d
discussion was held.)

 MR. CUNNINGHAM: wé are going to

take a ten-minute recess with the

agreement of counsel. The witness has

indicated he has a medical appointment at
3:30. It's now quarter of two. I probably
would ordinarily go longer than that. So

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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ve wil}nleaVe ﬁhe.deposition open with
that understanding. So, we will
accéﬁmodate the witness at this time.

-MR. ERMILIO: I am going to
object to that. A seéond ago yo; just
said you had an hour. So, I don't
understand why --.

MR. CUNNINGHAM: Jim, I am not
going to get jamhed. When I saf an hour,
I.mean ah hour and a half.

" MR. ERMILIO: You just told me
an hour. Now on the record you are saying
you would have been longer than an hour.

MR. CUNNINGHAM: Yes, I probably

would go more than an hour. I don't want

.to inconvenience this witness, but I am

not.going.to'be jammed in on a matter

this close. And we haven't taken a break

and it's been two and a half hours. We
need a ten minute break. Should get
lunch, really. | |

MR. EﬁHILIO: The witness and

our stenographer said they are willing to

continue going without taking a break.

KAPLAN, VARALLO, LEAMAN & WOLFE
"(215) 922-7112
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Both our court reporter and our witness

have said they are willing to continue

withqut a break, to accommodate you.

MR. CUNNINGHAM: That's not the
issue. The issue is whether I can
complete by the time the witness has to
leave in émple time to get there. I am
trying to do the witness a favor. But I
am not--- |

THE WITNESS: How would it suit
you if I were to call-the doctor's office

and see if I couldn't get it set back a

little bit?

MR. CUNNINGHAM: If that's what

you want to do. | | |
| THE WITNESS: That's all right
with me. I am here to get this thing over
with, pal. I don't want to be back --
| MR..CUNNINGHAM: Sure.

THE WITNESS: You can take all
night, for all I care. Let's do it.

MR. CUNNINéHAM: Let's take a
little break, then. |

( Whefeupon, a short recess was

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112



10

11

12

13

14
15
16
17

18

19

20
21
22
23
24

25

Mitchell

taken.)

Page 113

( Whereupon, a short recess was

( Whereupon, a luncheon recess

was taken.)

BY MR. CUNNINGHAM:

Q. Mr. Mitchell} I am Pierce

Cunningham. I represent Penn Central

Corporation. I have some follow=-up

questions for you.

If there are any

questions that I don't make clear, just

out the question.

First of'all, it's my

-let me know, and I will try to straighten

understanding that you have never worked

at the Elkhart yard during your career

with the railroad,

either Conrail or Penn

Central; is that corrept?

A. That's correct.

Q. And that you are now retired from

Conrail and that during the 70's were in

a position of responsibility with Conrail

so as to put you in touch with the

Elkhart'yard by means of reports of

hazardous spills from that yard; is that

KAPLAN, VARALLO, LEAMAN & WOLFE

(215)
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correct?
A. Give me the dates again, what
time fréme?
Q. "73 to ‘9072
a. " In that time frame, yes.
Q. ~ other than receiving reports froﬁ

the Elkhaft yard, did you have any other
connection with that yard?

A. . Yes, I've visited Elkhart during
saféﬁy_tours or safety.presentétions,
that sort of thing.

Q. And what was the purpose of the

'visit other than attending seminars for

safety?
A.. Walk through inspection of the

operation for safety.

,Q;> And when was that?

A. Specifically, I couldn't tell
you. | |

Q. . YQu ére retired from Conrail, and

as I understand it, retired in 19902

A. Correct.

Q. And at that pime you were
difecﬁor of safety for the entire conrail

KAPLAN, VARALLO, LEAMAN & WOLFE
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system; is that correct?
A. Correct.
Q. Did you have a secretary that

took your dictation?

A. Yes, I diad.

Q. . What was her name or his name?
A. .'At what time period?

Q. When you retired. -

A. - I forget the youhg lady's.néme.

We héd to clarify.that. We ‘had quite a
turnover in sécretarieé there towards the
end! My sécretaryis job, at any raté,-was
bid and bump, so it.was based on
seniority. If someone was displaced_ﬁith

more seniority, they could bump in on the

.job. They also had the option of bidding

on other jbbs, I am sure ydu are familiar
with that. So, at the end there we had
guite a turnover in_se¢retarial help.

Q. What were the names of some of
the secretaries you had? |

A. - Susan McGurck was the secretary
for the majority of my time in as
difector.

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

Page 116

Mitchell
Q. ~ And is she 'still with Conrail?
A. ' Yes, she is, to my knowledge.
Q. | You have given testimony by means

" of feviewing some of the exhibits that

were presented, n&mely, Exhibits 1
throﬁgh 20. Most of thosé containing what
afe'known as 5800 forms; isn't that
right?

A. I don't know. I don't know what
the form number isf |

Q. Well,-if_you will take a 1look,
for example, at Exhibit 21 on the second

page at the bottom, it has a number --

A. "DOJS. This is the form.

Q. | That's a 3800, isn't it 5800;
isn't it?

A, Correct.

Q. As I understand it, the 5800 is
not something that Conrail volﬁntarily

does, but is a requirement of a federal

"agency; is that right?

A. - That's correct.
Q. And the agency involved is the
Department of Transportation; is that

KAPLAN, VARALLO, LEAMAN.& WOLFE
(215) 922-7112 '
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correct?
A. That's correct.
Q. Now, in your job as the director

of safety, in addition to the requirement
that Conrail had of reporting hazardous
material incidents, was there any other

agency that you had to report to at all?

A, My office, or myself?
Q. 'Yesl
A, Yes. The Department of

_Tranéportation, the FRA, Federal Railway

Administration. And that would be to
report, again, employée casualties, ]
trespasser casualties and grade crossing
accidents.- L

Q. IBut with respect to hazardous

matérials,_the only federal agency, as I

understand it, was the Department of

Transportation?

A. Yes.

Q. Were there any other forms that

you can recall that had to be filed with
that federal agency fegarding hazardous

Spills? |

KAPLAN, VARALLO, LEAMAN & WOLFE
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A. ©  Not that I -can recall.
Q. Did you have any requirements

calling for submission of reports td
state gbvernmenté? |

A. I believe we did. I believe we
did. I anm nbt positive on that.

Q. So that at Elkhart, which is

Indiana, you may have had responsibility

for filing reports with them under

certain circumstances[ is that what you

are saying?

A. . That could be.

Q. Dd you recall any of those kind
of forms?

A.' "I don't recall that, no.

Q. Okay. Other than the materials

that you have been called dpon to produce

through Cohrai1's attorneys, do you know

of any other documents that were in your

&g{ice at the time that would have
meaning‘with regard to this case?

A. No, I don't.

Q. Tell me a little about the FRA,
think yYyou mentioned them.

KAPLAN, VARALLO, LEAMAN & WOLFE
o (215) 922-7112
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A. _Yes.
Q. ) Can you tell me --_
A. . Well, it's a department or an arm

of the Department of Trahsportﬁtion, and
they develop rgles and regulatidns for
train traffié, and they devélop it. We
have to comply. And they have inspectors.
to come out and insure-their compliance.
That's kind of basic, but that's
basidally what théy do. .

Q. But it's my understanding ~-- and

'correct me if I am wrong -- that that

agency does not concern itself with
hazardous spills at all or frém the area
of accidents?

A. Yes. I -- they quld respond, FRA-
-- if we had a mgjdr ;ccident involving

hazardous material, you could expect to

%ﬁg.an FRA inspector out there, you know.

indon't know that they had to respohd}
but they were there.

Q. ~That's your knowledge of their
involvemgnt; beyond fhat, you don't have
an; knowledge of what they_did?

KAPLAN, VARALLO, LEAMAN & WOLFE
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A. _ What they did in regard to
what? |
Q. Hazardous spills?
A. I am trying to -- no, I don't,.I
am not sure.
Q. Okaya_Bdt yoﬁ believe it is a

pért of and within the Department of
Transéortatioﬁ? |

A. Yes.

Q. . Okay. Did your job entail your
dealing with that department other:than
through some-repofting to them? |

A. | I -- we met with them through the
AAR'occasionally._We -- I forget what his
title was, I'guess direétor of the AFAﬁA;
At that time it was Joe Walsh who held
sway in Washington, and he.wouid meet
with the safety section of the AAR
xgsociation of American Railroads, and
gériodically -- we wquld meet with the
AAR on a bi-monthly or quarterly basis,
and I.would say at least once a yea:.fhe
FRA would show up to update us on any neﬁ
regﬁlation considerations or
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interpretations, that_gort of thing, to
maké a preSentation. And théy were |
active, also, when we had our annual
meeting. '0nce'a year we would meet with
-- for about three.days and they would
make, usuéllyf be in attendance at thése
meetings.
Q. - "Now, the AAR is a -- is not a
federal agency but rather an.association
made up of representatives of all the
railfoadé; is that right? ,
A. Well,lit -=- yes, it's sﬁbsidized
by the railfoads, yes.

Q. _ And what is its purpose?

‘A. o It's a -- what's the term --

go-between -- you know, a lobbyist group,
I guess you would want to call them, but
they keep an eye on“anything that would
affect the industry. It's actually set up
like an organization, like a railroad

corporation. They have different

'departments or different segments, and

.they work with us on compliance with the

federal regulations, keeping us abreast
: o
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of whagfs goiﬁg on, and I a@ sﬁre it's a
lobbying group, also.
Q. What_abou£~the bureau of

explosives, what connection has that got?

A. That's an arm of the AAR.

Q. It is? |

A. Yes.

Q;-' _ Again, it's ﬁot a federal agéncy?
A. _: No. |

Q.  And Thomas --

A. f Phemister;

Q. . == Pheﬁister would have been in-

that group, or responsible --

A. . He headed that group for a while.

He has since left. I don't know where

he's at or what he's doing.

Q. What's the history of that
organization; I mean --

A. I don't know. It was 6n board
when I came on board, I'believe._And
their interests as in, of dourse,
transport ahd handling, haz/mat, they had
field people'th;t would investigate
incidents,.and as I am sure you have
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réview%d some of those reports that I

Went over this morning, and they have

field containment reports furnished by
the FRA field iﬁspegtdrs to Mr. Phemister
or his office. |
Q. And I think you indicated that
ﬁr.-Young was your predece;sor in the job

that you took in 1978?

" A. No.
Q. Is that wrong?
A. No, he was not. That's wrong.
Q. What waslhe?
A. He was -- I ﬁook his job in'1974,

approximately.there. He wés manager of
safety; actually controlled_tﬁe saféty-
field people, which I was one of at.the
--.you know, in "73. I hired --

Q. Back to the bureau.bf explosives'

one more time, did you have any

‘connection with them other than just

sending copies to Phemister?

A. "'No, not reélly. My manager of
haiardous material really dealt with him.
I mean, noﬁ_that I didn't know_Tom
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Phemister, but I didn't deal wiﬁh him
like my manager would. He would deél with

him on a regular basis. And I was a step

removed from that.

Q. I am just curious as to why they
would want to have these forhs? There
was no federal requifement-for that, was

thére?

A. No. I believe we -- I don't know
'why. I mean, keep in mind;'counselor,

‘that a lot of these procedures were set

hp before I took office, and it.was:jﬁSt
a continuation of what was going on prior
to me stepping into the shoes. And why we
-- I guess it was just an iﬂformaﬁion
exchange, you know.

Q. I think you ére right. I think
that historically they may have been |
there and took the place of what is now
the.Departmént of Tfansportation in the
60'5; is that yoﬁr understanding?

A. | Could be. Could be. You know, I
-- in the 60's I had no visions of being
in management. | |
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Q. ' i In the 60's, you were working for

Penn Central but had no responsibilities,

as I understand it, with hazardous
materials whatsoever, yYyou were --

A. ‘Not at all.

Q. == climbing up the ladder, is

that right?

A. - Well, yes.

Q. I am curious, however, as to what
the procedures may have been betwéen 1965
and 70, if you would know, for incidents
such as you have been ﬁalking aboutzih

Exhibits 1 throhgh 20 today?

A. . I don't know.
Q. Okay. Do you have any idea?
A. No. The only thing I can tell you

is that during that time I was involved

with the handling of the cars. And the
only thing I remember is if you had a
leak, you reported it._If you had an

incident with a car leaking, no matter

. from what‘cause, you reported it.

We also were -- received

training in the transport and.handling_of

KAPLAN, VARALLO, LEAMAN & WOLF
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haiardqus matériél[ and wve éiso had what
we used to call the red book,_it was an
in;house:publication, it was actually a
condensed versién of the law and
requirements. And I believe the form
number -- and it's probably still in
effect, is_CT 225,-that was issued to all
transportation employees. |

Q. What time period are,you

referring to with respect to your

previous answer?
A. _ In other words, when was I first
aware of reporting to government and

things of that nature?

Q. Yes.

A. Probably aWafe of it when:I took
office as safety supérintendent_eastern
region. That was 1973,

Q. And I guess I am referring to a
period of time when you indicated you did
work sdmefimes with leaking tahk cars and

you knew about the obiigation to report

"A. Prior to " 732

KAPLAN, VARALLO, LEAMAN & WOLFE
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Q. _ Yes. I am interested in, really, -

a period between 1965 and 1970.

A - There was none -- I didn't know

anything about reporfing other than the
fact that if I was a conductor or
brakeman oh.a frgin and we had a car thét
Qas leakiﬂg hazardous material in our
train, it was our.responsibility to turn
it in immediately.

Q. And that was during that period

of time; is that right?

A. -Yés. | |

Q.__ Aﬁd what wés considéred haiardous
material during thosé times; do you

know?

A. For the most part, ény car that

was placarded.

Q. Placard existed during that

period of time?

A. Yeé.

Q. Whaf about carbon teﬁrachloride,
in your job as direcﬁor of safety, did

Yyou ever have occasion to learn about

‘that chemical?
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“A. ~ Learn about it? 'No, not really.

I've never_had ény instruction on-
chémicals,_per se.
Q. " All right. Have you ever heard of

carbon tetrachloride?

A. _Yes, I have.

Q. | In what connection have you.heard
of that?

A. All I know is that I heard the

namé of the chemical..i'am'trying to
remember what, in fact, it's used for,f
and I am not -- I don't --

Q. What about a class of chemicals
known as chiorinated solvents; have you
had occasion to learn or know about that
group of chemicals?

A. ~ No.

Q. - Do you know whether carbon
tetrachloride or chlorinated solvents of
any kind were used by Pcnn_Centralnouring
the yvears that you worked for then, which
I beiieve'sta:ted in 1953, until they
became Conrail in 1976 or 1977?

A. | No. I.wouldn't-be.involved in any

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112



10

11

12

13

14

15

l6

17

18-

19
20
21
22
23
24

25

Page 129
Mitchell

cleahiqg process or anything like that.

Q. All right.
A. Or I would not have been.
Q. Right. So, to youf knowledge,

those kinds of chemicals were not used?
A. I don't know that they were or
they wergn't. I am not -- I don't know

that.

Q. You had no exposure to them at
Camden; is that where you were working

during the time that I anm speaking of?
A. "Yes. The answer to your question
is no, I would not have had any cohtaqt
with any chemicals of_that nature.

Q. : Have you heard aboﬁt the use of
carbon ﬁetrachloride or:chiorinated
solvents by Penn Central or Conrail?

A. If I did, it was --.I don't
recall. I don't recall that. |

Q. Havg you heard about any spills 
at the Elkhart yard at any time that have
involved chlorinated solvénts including~
carbon tetrachloride?

A. : I doﬁ‘t_recall the commodities.

KAPLAN, VARALLO, LEAMAN & WOLFE
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Q. _ Okay. Let's go back,'again,_to
jour understanding that it was required
of_employees at Penn Central during the
60's, I believe you said, to notify the
company --
A. Supervisibn;
Q. -- all right, supérvision -- of
spilis of hazardous materials?
) Yes. |

Q. Can we talk about that for a

‘minute?

A. Sure.

Q. And if YOu knew of such a'spiil,
how did you léarn the rule'thdt it had to
be turned in to the supervision; was
there --

A. Through classes. Whérever -- it's
a requifement or it was a requifemenf, at
least, on an annual basis that you
receive instruction in the operating

rules, and it was done again on an annual

basis usuélly by the road foreman of

engines or train master or operating

rules personnel. And they would review

KAPLAN, VARALLO, LEAMAN & WOLFE-
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the opgrating rules with you. And as part

of that réview, fhey would review the
requirements'that would -- we wéuld be
governed by,'wé being train meh,
conductors, that éort of workers as it
relates ;o-hazardous material.

Q. | Naturally, in those days'theré
wasn't as huch~emphasis or concern about

environmental problems, was there?

A. _ No, there was not. .

Q; _Okay?

A; - In my opinion.

Q. ~ Right. And I think you testified

that during the last ten years there has

‘been more of an emphasis on -- and a

concern for the environment; is that
right?
A. Well, again, counselor, 1let me

just say that that is my opinion. And.
also when I say that, I jus# don't mean
on'thé railroad. I mean evéryone, you
know.

Q.." But that would also be true at
the.rail yard, would it not?

'KAPLAN, VARALLO, LEAMAN & WOLFE
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A. . Yes..' |
Q.. : Thap-is not to say; is it, that

there was any Iaxity on the part of Penn

"Ceéentral during the 60's that you are

~aware of?

A. Not that I am aware of, no.
Q. 'Did it seem to have rules with

regard to the use of hazardous materials?

A. The use of?
_Q. Yes. |
A. From a safety standpoint; we had
rules that -- I know that they -- we uséd

different chemicals, oils, solvents,
tpings of that nature. What they are
sbecifically) I can't tell you that. But
ve ﬁad safety rules that_would govern the
handiing of those maferialé?

Q. _ And were they embodied in any

particular book or anything?

A. Yes,jthéy were in our safety rule
books.

Q. | Was_there'a.title for that?

A. Yes. Safety ruleé, and there was

a manual for each part, so to speak. We

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112



10
11
12
13
14
15
16
17
18
19

20

- 21

22
23
24

25

Page 133
Mitchell
had one for the transportation people.

Now, their book didn't contain much on

‘hazardous material or any type of

chemical,-bécause they didh't involve
themselves with chemicals, buf_our
mechaﬁical,'our MOV people, would\be --
and-Muw; our engineéring group, fhéy
would be, you'know, subject to that ﬁype
of exposure with cleaners and solvents
and oils and et éetera.. |

Q. " That was a.éystem-wide method of
infqrmihg employegs_of safefy_rules;' is
that right?

A; “ -Yes.

Q. Are you familiar with a form that
wés used by Penn Central at that time
called an HM 10011? |

A. No, I don't remember -- the -- I
don't remember that form.

Q.  We11, you indicated that the
supervision was to be notifiéd of any
such spill. Who would that be
specifically, the terminal
superintendent?

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112 '



10

11

12

13

14

15

16

17

18

19
20
21
22
23
24

25

Page 134
Mitchell

A . It would be -- not necessarily.
Well, certainly_he will find out about
it. Who would we notify as a train man or
cénductor?
Q. Right.
A. It would be depending'on where
you were at the time. If you Qere in the
yard, yard complex or'within Yard limits,
you'would.notify the yard master, and
they would take it from there.

| If.you.were on, say,'a'traih;~
you are out qf the yard térritory, you
are out on the main line or somewhere or
out in the boondocks and this happened,.
you would call the dispatcher and édvise
him that you had_this problem. |
Q. And was there a dispatcher for.
eQery yard? -
A. Well, the dispatchers were hooked:
into the yard, but the yard master
controlled thém. You didn't have to go to
the'dispatcher. The dispatcher controlled
movements ouf of_the yard. Thé_yard
master controlled everything that was

KAPLAN, VARALLO, LEAMAN & WOLFE
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going on in the yard territory.
Q. So, the yard master woﬁld know of
a significant spill, is that right?
A. Yes, he would, or he éhould.héve.
Q. For example, we are spéaking now
of the.period 1965 to 70, you were
working at Penn Central at.that time in

camden, as I understand it; is that

"right?

“A. Well, in 73 I went into

management.

Q. | Well, I am t;lkiﬁg abou£.1965 to
1970.

.A. . Yes.

Q.' ' Okay. So, you were aware of the

rules at that time, were you not?
A. _ What rules? The rule for

notification?

Q. Yes.
A. Yes, sure.
Q. And it's your undefstanding and

recollection that those in'supervision

who would léérn of this would be the vard

master --
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A. | i Initially -- he wduld_be the
fifét. That would be our call.
Q. ~ Okay. So that at cCamden ydu would.
notify'firét yard master and then thé
vyard master wodld notify'é-dispatcher;
is that right? | |
A. . You woﬁld probably notify noﬁ—.
only thé dispatcher, terminal

superintendent if -- whatever the chain

of command was. He would take it to the

next levél,
Q. » So, the yard master would take it.

up to the terminal supérintendent?

A. If that's what his title was,
yes. |
Q. _ But that would certainly have

occurred with regard to a placﬁrded

significant leak of material from a tank

"car of hazardous material?

A. Well, hazardous material is
shipped in other than just tanks. You
know, you can ship it in hopper, box'car,
et cetera. | | |
Q.  sure.

KAPLAN, VARALLO, LEAMAN & WOLFE
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A. - The rule of thumb 'is if you have
got a leak -- we didn't go by volume --

if you had a leak,'vaﬁor, anything, you
call the yard mastér orlthé dispatcher
and advise him of that. |

Q. And that was true at all the
yérds in the Penn Central system?

A. _ That's correct.

Q. The reason I ask you this is that
there has been an allegation that during
the period 1965 to 1970, ‘66'tq 68,
really, a tank car containing carbon
tetrabhldride was.damagea in the
coupling, a hole was put in the frbnt of
the tank car, and its contents leaked
into the ground, and it's my |

underétanding from listening to you that

certainly the yard master would have been

informed of that as well as a
dispatcher; is that right?

A. Not necessarily the dispatcher. I

am guessing when I say that the yard

master --

Q. ' Certainly the yard master?

KAPLAN, VARALLO, LEAMAN & WOLFE
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A. 'I would almost have to say yes,

because if they had a real bad problemn,

'any type of pfoblem, not just hazardous

material -- dispatcher's controlling
movement.into that yard. So, I would just
have to almost bét.my paycheck-fhat if
they had ah incident, the yard master
would have notified the dispatcher 6r tﬁe
mdvemént desk, same --

Q. Who is the movement =-~-

A. " Movement desk is'-f oversees the
diépatchers; but they go up through the
chain of command. |

Q. _ I sée{ Do you recall a'telephone
number as being part of this fule on a
form H M 1001 that'had to be called in
the event of a spill? |

A. I do not.

Q. If I had that, I might show it to

you and you would recéll.it --
A. I might.
Q. -- but I don't have it-with me.
| At any_rate, you haye a Qeneral
understanding of the reporting of sudh

KAPLAN, VARALLO, LEAMAN & WOLFE
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incideqts, and-was‘it'generally the
praqtice in thése days, 1965 to “76, to
also notify police and fire*ﬁnder certain

circumstances?

A. I don't know. That wouldn't have

been anything -- and I am going back to

when I was in train service -- you know
Q. Yes?
A. -- anything -- I can't imagine

the.créw, train man, conductor, célling
the police, yoﬁkknow, unieSs we had a
fire, and by that time_they would
probabiy alreédy be theré.l

I don't know what action was
required or mandated by that yard master,
dispatcher, or wﬁat their policy was af
the:-- at.that time, All I-can_talk-about

is what it was when I left service.

Q. All right.
A. : You know.
Q. What kind of paper work would you

have anticipated in those days as

accompanying such an incident or spill?
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A. " I am not sure whether we had --

we as a crew member had to fill out

ranything. I don't remember that. All we

were required to do was make

‘notification.

Q. And so you réally don't know what
péperrwork -- | |
A. I don't know. No.
Q. -Have you had occasioﬁ in your job

that YOu left in 1990 to have ever gone

'béck and reviewed records for the paét?

A. : No. Never.

Q. | Okay. Do you have any idea, Mr.

Mitchell, how long Conrail keeps records

such as we have been talking about here
in Exhibits 1 through 20?

A. Whatever is required by law is
what we keep.

Q. Do you --

A. I forget what that is. I don't
know, what is it, three years or five
years, whétevef-it happens to be? I do
forget. There was a étipulation. And I am
sure there was an in-house rule where we

KAPLAN, VARALLO, LEAMAN & WOLFE
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would.Qave.to, you ‘know, maiﬁtain our
records for so long; but I jusfwdon'ﬁ
recall what that number was. | -
Q. Now; going back -- and this is;
again; your memory, and you may nthhave
é reéollection'of this ~-- but tdlking'

about_predecessors'in your job, so as to

go back to the time period I am talking

.about, 1965 to 70 under Penn Central, do

you have any idea who at Penn Central
would have had the responsibility'in

Philadelphia of receiving records that

would have been generated on a spill at

Elkhart in those days?

A. I would just be guessing, if I

guessed.

‘Q. I would appreciate even that at

this point.
A. The only -- the person that goes

back as far as I know on managing,haz/mat

. for the railroad, Penn Central, at any

rate --
Q. Yes, talking about Penn Central.
A. -- Jess Dehl. Jess Dehl.
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Q. Is he still alive?
_A. I don't know. I don't.know.'The

last tiﬁe_I saw him was maybe six years

ago. That was just in passihg.

Q. When did he retire froﬁ the
syétem?

A. Pardon?

Q; When did he retire?

A. ﬁhen?_

Q. Yes.

A. - Oh, I know.when he fetiréd. Hé

retirea in 1978.

Q. ' so, it woﬁld_have been shortly
after --

A. Shortiy after I took office, he
retired. I Qill never forget thaff I was

kind of left out in the cold.

Q. And what was his job?
A. His title was manager of
hazardous material. And he was the -- one

of my staff that handled-all.these
reports and the information coming inr

Q. And so when -- before you came

‘there, was he head of the departmeﬁt?
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A.. | I -- jusf this section. I don't
khdw wﬁat his title was, or if it was fhe
same. But as far as I know, he was the
haz/mat man.

Q. All ri@ht}_And how long had he

been there, do you know?

A. You mean on the railroad, or --
Q. No, in that type of --
A. ' I don't really know. All I know

is that when I come into management in

73 he was not in my department, but he

.still had that function. That was his

function, haz/mat. So, at least_‘?i_to
“78. And I am sure quite a while before
-‘73, but I don't know how long. |

Q. So, he may have.been the head of

that department for Penn Central during

‘the time I am talking about, but you are

not certain?
A. | That's correct. And don't be.
fooled by department. I think it was a

one man show.

Q. 'Yes. Okay. But it would have been

the --
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A. ~ The point of contact, Yes.
Q. " == the point of contact for

hazardous materials; is that right?

A;. Yes. Noﬁ, I don't know what he
was requ{red to handle the reports at
that time, if they were, in fact,
required, you know. That might have went
through a transportation function, but'I_
don't_know.': | |

Q. ' At least now we have that, we

could ask him, assuming he's alive?

A. If you can find him.

Q._ - And you don't kndw.who might havé
Eeen his pfedecessor,.do you?

A. I -- probably if somebody said,
"Hey, do yoﬁ remember,ﬁ then I would
remember. But right off the'top of my
head I can't give you that name.

Q. Do you'recognize any other names

that might have been connected with that

department?

A. ~ Prior to him?
Q. Yes.
A. No.

KAPLAN, VARALLO, LEAMAN & WOLFE
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Q. . It's my understanding'thét you
have then_not.seen'any files or. any |
cofrespondence to or fronm previous
ﬁanaqers of -- if that's what they are
called -— hazardoﬁs materials such as
this gentleman -
A. Ooh, no._Nd. Not prior to, no.

Q. But you did have some contact.

with Dehl?

AL Yes. When I moved into management

in 1973, just very minimal, okay, then

when I moved into 1974 I moved in as

general superintendent, then Dehl was on

the next floor.

Q. "Right.

A. And'I was, you know, overseeing
these field people in thé safety
function. Deal was still not in our -=- in
the safety group. He was id_bperating
rules; And then I forget when hg got
moved over to safety;

Q. Now, in your jobs, I think you

said between "73 and 74, you were

superintendent of safety, and then from

KAPLAN, VARALLO, LEAMAN & WOLFE
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.‘74'tq_‘78, general supervisor --

A. General superintendent.

 Q. - : General superintendent safety.
A. Uh-huh.

Q. Did that also eptail hazardous

materials?

A. "~ Not so much when I wés == no.
When I was up.-- up until " 78, no.
Q.  Was Dehl still theré then?

A. Dehl was there, but.he reported

to director of safety, Bill Hedderman, as

I did; I reported to Mr. Hedderman, also.

So --

Q. - That's H-E --
A. ' ‘Not that we.didn't —-'we worked
together, but it wasn't -- we didn't do

heck of a lot of work together.

Q. - You mentioned Hedderman before,
didn't you?

A. , I believe I gave --

Q. Yes. And is he -- hé's retifed,'
isn'é he? |

A. ' .Yes, he is.

Q.. 'Do you know where he lives?

KAPLAN, VARALLO, LEAMAN & WOLFE
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A. He lives in New York State.

That's the best I can do for you. -

Q. Okay. And again, what was his
function, what did he --
A. He was director of safety, and he

had -- that was his title. He had safety

‘and hazardous material,'and that was it.

Q; So, Dehl reported to him?
A. Yes.
Q. ' And that's why you would have

been sort of out of the 1loop with regard
to hazardous material, you would deal

more with safety, workers' compensation?

A. Corfect.

Q. That sort of thing; is that
right? |

A. Not worker's comp, but yes,

safety. Safety-related issues.

Q. And who did Hedderman report to? -

A. He reported to Jack Rathvon, who
was director of operating rules.

Q. Is he still alive?

A. No, he died.
Q. We have records, some of which we

KAPLAN, VARALLO, LEAMAN & WOLFE
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have covered beginning in 1981, and there
is also a group that we haven't talked
about Yet ffom 1971 to the present, I
beiieve, or is it 772

| MR. ERMILIO: I think it was

“77. | |

MR. CUNNINGHAMgv"77a

BY MR. CUNNINGHAM:
Q. Is there ény-réason why you can

think of why the records didn't exist

before that, that is, before 19777

A. What records?
Q. ' Well, these records here that we
are talking about, 5800's, was it because

there wasn't a reporting form at that

time?
A. I don't know.
Q. No requirement with the

government?

A. It could have been, I don't know.

Q. When do you recall that the forms

began to take over your 1life, so to
speak, in the -- do you remember what
vyears those were?

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112



10
11
12
13

14

15

16
17
18
19
20

21

22

23

24

25

Page_14§
Mitchell |

A. . Well, the forms as they relate to
haiardous -~ the requiremeﬁts of the DOT
as far as réporting hazardous material
incidents Qeren't really that great. You
know, you gbt a two-page form there. And
I don't know when that was placed in
effect inifially, And I really had not'é
lot to do with that until I became
director. And then I had to -- my.name
went on'the bottom of the sheét.
Q. 'So, youf knowledge of the'forms_
really would begin?'at best,.around 1976
or.so, aICOuple years, perhaps, before
you became director? |
A. Yes. But i -- very minimal
involvemént wifh hazardoﬁs materials .in
those early years.
Q. Was that because there_was-no
government enforceqent at that time?

A. No.

A. Just because, again, you are

going back more than ten yéars, and there

really wasn't that much emphasis. I mean,

KAPLAN, VARALLO, LEAMAN & WOLFE
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you had a spill, you reported-it, and -
that was it.
Q. ' __All_right. I am ihtefeétéd,-too,
in the change-over from Pehn Central to
Conrail; do you recall those déys?
A. Yes.
Q. | Let's talk about 1976; is that

your best recollection?

" A. ' April 1, "“7s6.

Q. When the transfer from the Penn
Central to Conrail,occurred?. /
A; Dafe-of conveyance, yes.

Q. Now, I assume thét some of the

same practices continued under Conrail

that had eiisted under Penn Central?

.A. | | Yes.

Q. All right.

A. ¢hat's true.

Q. In other words, it wasn't like a

curtain suddenly coming down in a play

where everything changed in April'qf

1976, was it?

A. NO.

Q. It took, what, a number of years

KAPLAN, VARALLO, LEAMAN & WOLFE
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to make the changes?

A. Oh, vyes. It took quité a while
to -~ yes, to make the changes. There was
a majority of procedures and policies and

things were ~-~- at Penn Central had

developed were more or less adopted

systém-wide.-Of course, there was bits
and pieces that.wé took. from the othe?'
raiiroads, "Hey, that's a gbod idea,
let's do busine#s this way.ﬁ

Q.. Whaf about.hazardous materiais;
did you notice any significant change-
that qccurred in the tfansfer,.ahd.if so,

when was that?

“A. I did not notice ény significant

change at all, as I recall it was more or
less thg other railroads that now hade up_
Conrail. I mean, Penn Central was the
nucleus, and the ofher railroads that_

were drawn into Conrail were into this

consolidation more or less adopted

Conrail or'Penn Central's policy on
hazardous material.
Q. So that as you have said, there

KAPLAN, VARALLO, LEAMAN & WOLFE
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was_no»laxity under Penn Central,
likeﬁige, that would be true under
Conrail; right?
A. . That's true..
Q. There_was a concern, was there
not, for the well-being, health, and so

on of its émployees, both under Penn

Central and Conrail; is that right?
A. ' Oh, yes.
Q. And this would be true of your

neighbors, people who lived in and about

"the areas both_for Penn Central under.

their ownership and Conrail; isn't that
right? | |

A. True.

Q. There was no disreéard by either

company, was there?

A. Not to my knowlédge.

Q. _. That you.are awaré of?

A. " No.

Q. When did the plackarding of cars

~containing hazardous materials begin, to

the best of your recollection?

A. : I don't have any idea.

KAPLAN, VARALLO, LEAMAN & WOLFE
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Q. E_That was a'fédetal.requifement, I
take it? ”
A. ' Correct.
Q. .But do you recall it in existence

during the mid 60's to the early.70's?

A.  Yes.

Q. OHM, I think, ali_of us aré awafe
was a cleanup contractor for Conrail, and

I believe they were also a contractor for

the -- for Penn Central; do you know
that?
A. B That could be true. I am not

aware of that. Keep in mind, counselor,

that I didn't -- my office had nothing to
‘do with -- | | |
Q. I uﬁdérstand.

A. -- cleaning up.

Q. I am not trying =-- -

A. I just didn't know that you

realized that.

Q. The reason I say that, I've ﬁeen
some.records that bear that ogt.

A. Could be; |

Q. Do you recall a fule that Penn

KAPLAN, VARALLO, LEAMAN & WOLFE
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Centra; had‘that required in the event of
a_spilllthat a coﬁtractér be called, such
as OHM, at allz | | |

A. “ I don't recall that rule.

Q. ) Okay; You mentioned an R.B.

Hasselman?

A. Yes.

Q. And he isﬁretired?

.A. a Correct.

Q. And he was senior director --
A. | Senior_vice president. .

Q. , Of operétiohs?

A. Yeé, sir. ‘
Q. _ Héw_did he relate to hazardous

materials, if at all?
A. " Well, he was senior vice
pfesident of operations for all intents

and_purposes,'runs the railroad. Okay.

And --
Q. This was under Conrail?
A, Under ahy railroad, if he's a

senior vice president of operations, he's
the guy that runs it.
Q.. I guess mnmy question is Hasselman-

KAPLAN, VARALLO, LEAMAN & WOLFE
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was senior vice president of operations

for Conrail?

A. . Yes.

Q; Was he also under.Penn Central?
A. Not initially. | |
Q.' ' He did work for --

A. He was:vicevpresident of

transportatioh, and when Mr. Scofield

left, he moved up. And I don't know that

his title was senior VP of ops on Penn
Central, but it was the same position.
Q. So, he would be like a CO,

corporate officer, operations officer?

A. ~ Yes, I guess you could call him
that.

Q. ' This would be at the top

management level?

A. Yes.

-Q. ~And the only one he would'report'

to is the chairman; is that right?

A. Correct.
Q. And -~
A. Well, if they had a president, at

that time'going back a few years we had a

KAPLAN, VARALLO, LEAMAN & WOLFE
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president, and I.bélieve that they
reported to the'president._Currently
there is ﬁo'president, unless ﬁhe CEO's
title has changed. I don't know what his
title.is now. |
Q. Going back to Penn Central and
ydur best recéllection of the --
A. Okéyf

Q. -- management there, who do you

recall was the last chairman of Penn

Central?

'A, ' I would be guessing if I gave =-

Langston. I donff Know.

Q._ I have no idea.

A. I don't know, either. At tﬁat'--
when I was getting starfed, I wasn't too
much concefned about the chairman. I was
worried about the sﬁpervisor right over
my head. So --'. |

Q. ‘Well, fé1l mé who between 1965
and " 70 basicaily ran the railroad, if
you will,'froh Philadelphia, that yoﬁ cén
recall? | |
A. Harvéy Hasselman.

KAPLAN, VARALLO, LEAMAN & WOLFE
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Q. . All right. And you don't know who
his chairman was?

A. ' Geez, I can visualize the fellow.

Gee. I can't recall his name.

Q. Well, let's put it this way:

Sometimes it's hard on the spot to

remember the name. If you recall that,

would you give me a call?

A. Sure.

Q. Okay. And any of the other

people, I will give you my card at the

_end'of the day and we will share that

with the others; okay?

A. Sure.

Q. And you think Hasselman is still
living, or not?

A. I am sure he is. |

Q. Tell me what you know about the
computerization, if you will, of

hazardous material spills when you were

'ldst_with Conrail; did they have some

kind of system ‘that --

A;_ Yes.

Q. -- kept this --

KAPLAN, VARALLO, LEAMAN & WOLFE
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aA. T We have a system that safety
dépaftment develbped through Mr._McNélly,

the haz/mat section, working with the.

programmers and the system people they

put into thg.computer a haz response, and
that would:give'you, as we wént throﬁgh
these reports you ;re-seeing, that thej
give you the chemical, properties of the
chemical, how.to handle it,'what'not to
do, and thingé of that nature.

\ Now, what's unique about that
is that we have &= we}'cbnraii -- has

that option, every office that has a

machine. We just go in there and punch it

in, and out it will come. And we can also
-- we.also have that information |
accompanies a train. It goes out with the-
train, so that the crew has iﬁmediate
accéss to that information.

Q. Unlikely as this may be, let me
pose a question és follows: If i wanted

to find spills of carbon'tetraChloride

from a period beginning in 1976 to the

present at Elkhart, Indiana. on the

KAPLAN, VARALLO, LEAMAN & WOLFE
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computer, what would I have to do to get
that information?
A. | I don't know that you could get

it from 76 on.

Q. All right.

A; _ I forget when we puﬁ our program
into effect. I don't know Vhen we went
cohputériéed.'lt‘s'been a while. But you
could probably pick it up from that date
forward. )

Q. Let's assume for a minute that

the computer came in in 1980. And I am

'not pinning you to that, but let's just

make that éssumption; How'waId I get

that information out of there, or attempt

to get it?

A. - Personally how'would'you get

it?
Q- R Yes.

A. I would suggest you go to
éorporate headgquarters or td a
headquarters location, a division
headquarters, and request it through
supervision.

KAPLAN, VARALLO, LEAMAN & WOLFE
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Q. ] This would'pe here in
Philadelphia? |
'A: It could beldoﬁe in Phiily. I

~could be done locally, probably.

Q. 'And do you know how to draw that
info:mation up? |

A. Dé I know how to --

Q. I mean, how wquld a person -- you
know, Jjust genefally. We will get that
information,_but'we afe,trying to
simplify it. That's one of the --

A. : Thén I wduld suggest you go tb'-—'

go to -- contact 6ur legal departmeht,_

tour Conrail legal department, ask themn,

‘tell them what you are looking for, and

they in turh would probably call safety,

‘tell them ~- if in fact they were going

to give that information to you -- and
they would go about culling it off the

tapes.

Q. We are assuming we have that

permission. And Mr. Ermilio has been very
cooperative with us, but we just haven't
asked him for that yet. I am trying to

KAPLAN, VARALLO, LEAMAN & WOLFE
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find that information as if I were a
novice;:okay. Beginning with -- would
this be éomputerized'by rail yard?
A. -~ I would imagine -- I don't knbw

how the program was put together, but I

-=- I am guessing that you could probably

go in by -- and ask fbr that infbrmation

by commodity number. Each chemical has a
number. And I forget what that's called.
DOT ID numbér,_is what --

Q.. So, if I were looking for carbon

tet, that would have a symbol?

A. Yes.

Q. XXX or somethiné?

A; | Yes. |

Q. You put that in, and then that
would_-- | =

'A. ‘ I would imagine that wéuld then

print out. I wouldn't know why you

couldn't go in and ask for the chemical

-and then ask for a code of that yard and

see what pops out,'I would guess --
Q. But_somebody runs that computer
who is head of it, right, there is a

KAPLAN, VARALLO, LEAMAN & WOLFE
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department?
A. i Oh, .there is a systems
department and it's in chargelof the
computer, yes.
Q. ..'Tﬁat's why some of the copies
beganito'go.to the director of hazardous
materials systems, is that the
cohputer? | -

Ypu know} I noticed on some of
the exhibits the later oneé after
Phemister was gone that cbpies went to --
A. fhe director -- no, thaﬁ's the
fellow that -- they still went to the
Phemister's office. Phemister was gone
for a while before they filled the job,
if they filled it. |
Q. ' But my question is.-;_and I coﬁld
be way off -- they used the title
director hazardous materials systen; is
that the compﬁter system?

A. :'I would -- I don't know that. I
don't know whether that was -- they.' |
dropbed Pﬁemistér off or that wéht to us.
I don'f think fhat's -- I don't know, I

KAPLAN, VARALLO, LEAMAN & WOLFE
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would be guessing if I -

Q. Well, if you had to use a

computer to get some information, which I
guess you had to do once in a while in

your job;  no?

A. No. No.
Q. okay.
A. They put that on'my desk, and a

'week later I 'was out of town. No, I mean,

I left right there.

Q. _ Someone else would do that for

you?
A. . Yes.
Q. ' And tell me, again -- and we will

leave this area -- who was on your staff
when you'were'there'in 19907 I think we
mentioned some of the men, but téll me
how it wentndown?

You were the top man?

A. I was the director of safety.
Q. | Okay.
A. I had an assistant director of

safety that worked for me by the way of

Frank Marshall, who 1is dedeased. Frank

KAPLAN, VARALLO, LEAMAN & WOLFE
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Marshall handling the field force, the

-regionél division safety people and in

addition to that some other staff
personnel. I -had a manager of -- and I am
not remembering'these == but he ﬁahdled
all the statisti¢a1 work and reportiﬁg to

Washington, and he'was the manager of --

. geez, I forget what his title was.

Statistics. I-donft know. But-ét any
rate, his name was Jim Fenley.

Q. _ 1 What ébout McNally, how did --
A. ‘ Jim McNally was the manager of

hazardous material.

Q. And he was under. you?
A. Yes, he reported directly to me.
Q. So, he had a key job in the

hazardous material area?

Ar He was the key man.

Q.H ' okay. So, is he still 1living? )
A. Yes,.he is. He 1is sfill workind.
Q. . Works for Cénrail now?

A. He's now director.

Q. lHow does Mr. Pendergast reiate.tq
him; was he in his depaftment?

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 165

Mitchell

A. He was, not the same department,
an equglz.

Q. . | An equal?

A. Yes. But he worked for'the

environmental group, and right now Mr.

'Pendergast is the environmental group.

No, he ién't; either. No, he isn't..Now I
just understand they added another to-do
where they pumped that department up.

Q. Right.

A. Buf Tom Penderéést was basically
on-a.level with Jim McNally. He did not
fepqrt_to safety. |

Q. Did Tom Pendergast work for Penn
Central?

A. ’ fes.-

Q,' So, he would know, also, some of
the materials tﬁat would have been ‘used
during the period of time I was talking
with you about, some of the practices
that were téking.place under --

A. I don't know what Tom would know.

I couldn't answer that gquestion,

‘Counselor.

KAPLAN, VARALLO, LEAMAN & WOLFE
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Q. How aboﬁt H.R. Elliott?-
a. | " H. R. Elliott worked for Mr.
McNally.. |
Q. Part df'his_staff?
A, Yes.
Q. . And =--~
A. And that's.just récently. I mean,

théf's-in.the last five years, I think.
Q. Now, did the regions, regional
supervisors, say, from Dearborn, report
directly --

A. | Safety?

Q. No. I am talking about to

McNally; did he get his reports from the

regions like Dearborn?

A. Yes.

Q. o Okayi

A. DiviSion or regions.

Q. ' So; those guys were'right under
him? ”

A. No, Jim -- he had no field.

people. He got his reports from terminal
superintendent, mechanical officer, that
sort of thing.

KAPLAN, VARALLO, LEAMAN & WOLFE
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Q. _ . All right. Was there any reason
that Phemister was not getting copied
after a certain time or --
A. | I am guessing that's when he
left. He went.?-'I don't kndw; he went
Qith another Washihgton orqanizafion. I
don't know what -- I think he went with.
the feds. I_ém'ndt sure.

Q. So, they will have a whole bunch

. 0of records over at that départment, too?

A. I don't have any idea what they
have.
Q. Do you remember in Exhibit 2O

there was ‘a spill incident that occurred

which had the symbol NOS on it, not

. otherwise specified, I think you said?

IA. Correct.

Q. " Does that mean they didn't khow_
what the chemical was?

A. No, they knew what it was, but it

-was =-- I don't want to -- McNally would

be the one to ask that question to. All I
know is NOS means not otherwise
specified. In other words, they don't
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have it listed and 'you couldn't go to the

computer and pull that chemicai out.

Q. Could it have been carbon tet?
A. I don't know that.
Q. At any rate, you will recall in

that Exhibit 20 there was a lettef
written by'the sales department

indicating to, I think it was the
shipper, the fact that a couple of

employeés had been -- had received

hospitalizations as a result of this or-
became sick?

A. Okay. if that's -- without_

feading -- rereading it --
Q. Right. The sales department gets

involved, I take it, where there has been

a loss of material usually; is that
right?
A. I don't -- I mean, it gets

inVolvéd.

Q. I am sorry. Let's strike that.
The sales department“géts involVed.as.a
representative of the coﬁpany deaiing
with customefs; right?

KAPLAN, VARALLO, LEAMAN & WOLFE
(215) 922-7112
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A.  . Sure.
Q. To resolve as best they can
disputes that may arise =--
A. I Well,.we have a customer services
grodﬁ noﬁ, ahd I don't know that we had.
one years égo. But I know they ha&e one
now that hanales most of-the == but sales
do get involved, éure. |
Q. - Let mé see-what_else i have here.
Do you know whaf the role_of the American’
Assodiation of Railroads is in reporting
or inspectiné feléases or spills? |
A.. ' I know that they investigate
releases. Weil, a spill would be a
release. Whether -- f don‘t-know'what any
of theirvrepdrting fequiremeﬂts would be.
I donft.think there are any, because I
don't think the feds would make us report
twice. I.would'say that the bureau of
explosives does their investigations and
digests thét information and then would
come forward with industry standards that
would maybé'preclude that type of
inqident from happening again;

KAPLAN, VARALLO, LEAMAN & WOLFE
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Q; L I see. Or if legislation were
being propoéed_that may.have'an adverse

effect on the_industry,_théy may be able

to cite their own experience and use that

A. oh, sure.

Q. . -- in defense, perhéps?

A; \ I:would think so.

Q. _ And dées.the AAR have local

inspectors, that is, people who would go

out to Elkhart?

A. YQS.

Q. ~'I think we did see that?

Yes. o

Q. Do they live there in Elkhart or

do they traVel_out there?

A. No, they have a similar -- you
know, an Area that they are responsible
for, whatever that may be. Aﬁd it does

not necessarily coincide with, yoﬁ'know,._

the way Conrail is structured or Penn

Central was structured.

Q. To the best of your knowledge,

how would one locate all reports to any -

KAPLAN, VARALLO, LEAMAN & WOLFE
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agendyupr entity or internél.fepbrts,
formal or informai,_of releases or spills_

of hazardous substances at Elkhart rail

yard since April 1, 76, to present?

A. Go into the system office here in

Philadelphia, and I believe that's what
this --

Q. So, your answer would be thaf
would all be contained in the 5800's?

A. | | To thé best ofvmy knbwledge, yes.
Q. And do you have an explanation as
to why they are not complete, by thatli
mean they oniy begin in.1977,'to the
present? _ |

A. | No. Let me think about that. In
other words, oﬁr fecords only.go back-to

77, is that what you are staying?

Q. | That's all I have here.

A. Well, i don't_knbw.that we woﬁld
be required by law to keep anything
earlier than that. |

Q. _ I sée._So, it hay be that the

records exist, but -- or they may notu

_exist, because there was no

KAPLAN, VARALLO, LEAMAN & WOLFE
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respongibiiity for keeping such records?
A. . That's probably -- probably the

second sehtenpe is probably closer to the

truth. I don't know, you know -- I can't

really answer the qgestion._i don't‘know.
why. I am just guessing.

Q. - Who now would,be able to answef
that gquestion at Conrail, Mr. --

A. I would suggest you contact the
law department.

Q. Or Mr. McNaliy; would he know?
A. No -- I would -- Jim may know the
requirements for keepiné the records, but
I am sure the law department would --

Q. ' Who took ybur job when you left?
A. ' Thefe:was a_little.chanée. The
title of my job'ﬁas filled by W. Ld
Barringer, whose name you have seen
floating around on a.few of those papers
in here today, but they moved in a fellow
to_ovérsée or step -- yoﬁ know,-Step évér
him by the name of R. N. Dawson. And he
-%'I don't know what his title is. Might
be géneral man#ger safety.

'KAPLAN, VARALLO, LEAMAN & WOLFE
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Q. And I think we have covered~this)

but just one more qgquestion in that area,

in the late 60's, 65 to 70, you are not

aware of who was responsible for
repofting spills from Philadelphia to the

government at that time?

A. ' _ No.

Q.. But you did -- the only thing you
really know about that is that employees
were aware that in the event of a spill
it had to be told to the yard master or
someone in.éuthority: is'that correct?
A. | Yes.

Q. Okay. And is it also my
ﬁnderstanding that YOu havé never.seen a
report or heérd of a release or spill of
carbon tet dr TCE during your tenure or
prior to your tenure?

A. I don't recall that I have ever
-- I don't recall that if,.in fact, it

happened. I don't recall reviewing it and

‘carbon tet being the commodity, no, I

don't recall that at all.

.Q. Let me just look over the reports

KAPLAN, VARALLO, LEAMAN & WOLFE
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.Let me just take a minute,

and this will save time, I think.

‘Did I ésk you where Mr. Dehl

lives now?

A. I don't know that you asked me,

but the answer to your question is I have

no idea.

Q. But he is retired; right?

A.  Yes.. '

Q. How about J. Z. Harding, who is
that? |

A. Jim Harding, retired.}As‘far'as I

know, he lives in the Philadelphia area.

Assistant manager haz/mat.

_Q._ Had he worked for Penn Central,
too? |

"A. Yes.

Q. still 1living?

A. I believe_so;

Q. I think that's all the questions

I have. In the event we need further

gquestions, we will take your deposition

under the third party claim, but I think

that's fine. I appreciate YOur coming.

-KAPLAN,
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o MR. JAFFE: I have nothing
further. | |
MR. ERMILIO: I have no
questions for.you. |

'( Whereupon, the deposition

concluded at 3:20 p.m.)

" KAPLAN, VARALLO, LEAMAN & WOLFE
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